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Abstract

This paper analyzes the loopholes and faults in the Criminal Justice
System of Pakistan (CJSP), which is under rising criticism for its
ineffectiveness and has been ranked at 108" of the total 139 countries of the
world in the Rule of Law Index, 2021. The poor and defective investigation
by the police, without any effective prosecutorial or judicial supervision over
the process of investigation, is mainly responsible for crippling the CJSP
adversarial system, which needs to be reformed to make it effective. A
comparative analysis will show that Latin American countries such as Chile,
Argentina, México and Colombia have moved from an inquisitorial to an
accusatorial system, claiming that this is the best way to protect fundamental
rights and to reduce the ever-increasing impunity in these countries. By
applying a comparative approach, it shows that both inquisitorial and
adversarial system of justice have systematic weaknesses and strengths in their
composition. This certainly has motivated the International Criminal Court
(ICC), China, Spain, Italy and many other countries to develop an
Adquisitorial System-mixed inquisitorial/adversarial system- to get the benefit
of best practices of both the systems. The Pakistan case, in relation to the Latin
American one, shows that what is important is not to analyze the system in the
abstract, but to determine which one solves in a better way the problem a
judicial system has: in Pakistan, law and order, given the limitations of police
action; in Latin America, the protection of fundamental rights during the
criminal process. The case in Pakistan shows that the problems the judicial
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system is facing can be solved by appealing to a combination of inquisitorial
and accusatorial features. This paper concludes suggesting that the existing
investigation phase of the CJSP should be transformed, by legal transplant, to
an inquisitorial pre-trial investigation process, with necessary modifications,
led by the investigative judge while the trial phase remains to be adversarial.

Keywords: Adquisitorial, criminal justice system of Pakistan, reformation,
judicial reform, Latin America

Introduction

A criminal justice system is the main pillar of the rule of law in a
country. The World Justice Project, in its report, has defined the criminal
justice system as “the form of conventional mechanism to redress grievances
and bring action against individuals responsible for offenses against society”
(rule of law index, 2021). No country or society can survive long without an
effective Criminal Justice System. The dominative components of the CJSP
are investigation by the police, prosecution and trial by Courts (Lal Khan vs.
SHO). The law defines the function of each of these components. These
components must be balanced within their respective domains and functions
to get an effective Criminal justice system. However, the prevailing status of
the CJSP is indicative of the fact that these components are not performing
their functions coherently, which has made the CJSP crippling and ineffective.
It is unfortunate that the CJSP has been ranked at the 108" of the total 139
countries of the world in the Rule of Law Index 2021 (Rule of law index,
2021)*. Besides, Pakistan conviction rate? is very low (low conviction rate;
2010). Although, courts are not meant just for recording convictions and a
high conviction rate is not the primary objective of the criminal justice system
(Rajput, 2020), but “it is a reasonably good indicator of the efficiency and
efficacy of the criminal justice system prevailing in a country” (Ishikawa,
2019). In PILDAT research (2016), it emerges that the conviction rate in
Pakistan is 8.66%. Moreover, the International Crises Group, in its report
(crisis group, 2010), has also commented that in Pakistan the conviction rate
is 10%, at best. People should be able to trust the justice system but, the
evidence shows that this trust has been eroded. This has been translated into a
situation of crisis of law and order in the country. People are now resorting to
street justice and there are reports of incidents involving the killing in Courts

'The indicators used to measure a country’s performance are: the criminal investigation
system, the criminal adjudication system, the correctional system and the reduction of criminal
behavior, impartiality, corruption, government influence, due process of law and rights of the
accused.

2The conviction rate may be taken to mean the ratio of cases convicted out of the total number
of cases decided in a given year.
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of people accused of committing crimes (“three under-trial”, 2021). It may be
due to a lack of understanding of the faults in the system that the public often
demands the Courts to convict criminals with harsh punishment, including
public hangings to deter the commission of serious crimes. However, merely
harsh punishment will not yield the results until the justice system is made
effective®.

It is not only the public who criticizes the effectiveness of the CISP but
the attorney general of Pakistan has also confessed the abysmal state of the
CJSP. (Unfair Justice, 2020). The Islamabad High Court has also observed
that the “current status of the criminal justice system does not appear to
guarantee the fundamental right to a fair trial and justice to every citizen. The
system has become a classic example of a grave violation of the
constitutionally guaranteed rights of every citizen because it fails to achieve
its fundamental objective to protect the victims, punish the guilty and thus
make society safe for every person” (Aftab Hussain v. The State). On the
decay of CJSP, the High Court has also observed that this poor status of the
criminal justice system is the result of “the apathy, neglect and mis-
governance of the past seven decades”. The situation is going to be worst
than ever. The courts are facing the backlog of 2.18 million cases
(Consolidated Statement, 2021). This burden outweighs the capacity of police
to investigate and prosecute (Imtiaz, 2014). This is mainly because of the
continuous inflow of weak and false cases in the system, without any gate
keeping role of the prosecutor or judges, resulting in the judicial paralysis of
the entire CJSP. Cognizant of the fact, the then Chief Justice of Pakistan has
also observed that even if the entire judiciary of Pakistan, consisting of 4000
judges, works round the clock, it cannot clear the backlog. (“4000 Judges”,
2018). As per report of the Prime Minister’s Prisoner Reform Committee
(PPRC), 65 % of the inmates of jails are under-trial prisoners (UTP’s), which
is indicator of the ‘sluggishness of the judicial system (“under-trial prisoners”,
2020). This prolonged pre-trial detention has become a human rights problem
and is evident of the fact that the legal apparatus is inept to effectively impart
justice. In short, the current state of the criminal justice system is not serving
its purpose and seems to be on the verge of collapse.

3In Latin America there is also a pressure to apply harsh punishment to people convicted of
committing grave crimes. Whenever crimes such as rape or attacks against children occurred,
public opinion is created to call for the use of the criminal justice system to solve these social
problems. In the analysis reformers make, they do not pay attention to the flaws in the
investigation process or the limitations of the police. Given the lack of structural reforms,
reformers usually ask for changes in the penalties, because this is the best way to show that a
problem has been solved, without actually doing it. On punitive populism in Latin America
see (Basombrio & Dammert, 2013 and Dammert, 2019).
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The High Court, while emphasizing the needs of urgent reformation,
has observed that if urgent steps are not taken then posterity will never forgive
those who are today in a position to remedy the wrongs that perpetuate
miscarriages of justice (Aftab Hussain vs. The State). The voices on the broken
state of the CJSP are also coming from the international community. In a
report of the International Crises group (2010), it has been noted that
“Pakistan's dysfunctional criminal justice system poses serious risks for
domestic, regional and international security” and has stressed upon the
reformation of CJSP on top priority basis.

In the past, many efforts had been made to bring amendments in the
legal framework to enhance the effectiveness of the system but those efforts
were revolving around the same old outdated laws, procedures and practices,
and they had not brought any positive results (Jamshed et al., 2013). Unless
the root cause of the problem is addressed, no reform in the system would give
any result. This research focuses on the problems and weaknesses of the
system and to find out most suitable remedial measures to reform it so as to
make it effective and speedy. It takes a comparative approach to show how
similar problems were addressed in other regions and judicial systems.

The study aims to diagnose the problems in CJSP and after having the
insight of the problems, suggests reforms through a comparative approach.

The Latin American Path for Structural Reforms in the System

Pakistan is not the only country in the world that has faced the need
for structural reform of its judicial system. In Colombia, the 1980s were
characterized as a time when the criminal justice system did not work and
increasingly became the weakest branch of government (Bickel, 1962).
During a long time, Colombia had an inquisitorial system of justice, given its
history as a Spanish colony. This system gave all the powers to judges, to
investigate and try. All the stages of the criminal process took place before the
same person, which led to critics to hold that once a person had been accused
of a crime, it was very likely to be convicted. The role of the police was
minimal, because they were in charge of bringing suspects before the judges,
but the whole investigation was done by the judges with the help of the police
(Urbano, 2008).

The judicial system of justice had few resources, corruption was
generalized and it was very common for judges to work without pay for
months. Of course, this led to a big backlog of cases and to an almost complete
failure of the system. At the same time, the country faced several threats from
organized crime and guerrilla’s attacks. Many judges were killed during these
years. In response to these attacks, a special system of justice was created.
One in charge of investigating and trying members of these organizations. In
order to protect judges, the system reserved the identities of judges, witnesses
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and representatives of the ombudsperson office. Because of that it was called
“faceless justice” (Benavides, 2015).

Because of this crisis, in 1987 a new system was introduced. In this
one, there was a separation between the judge in charge of investigating and
the one in charge of trying cases. This gave some legitimacy to the process,
given that convictions were not predetermined in the indictment. However, in
general, it was a judicial process, with a judiciary without the necessary
resources to face the criminality of the country and with the police under the
guidance of judges, but without actual control of the investigation.

In 1991, as a result of the need of a new constitutional pact, a new
political constitution was passed. In this Constitution, the Attorney General’s
Office was created and it had the power to investigate all crimes and it had
control over the investigatory powers of the police. This office was part of the
judicial branch, which gave it some judicial powers, such as ordering the
detention of a person without judicial control. Due to what was considered as
an excess in the powers of the Prosecutor, a new reform was made. In 2000,
the new reform came into force. It created the Judge of Guarantees, in charge
of checking that a detention ordered by the prosecutor was legal. For some
people, this reform was not enough, because they considered that for a system
of law that protects the defendant rights there needs to be a separation between
the prosecution and the judges. For that reason, in 2004 an accusatorial system
was established. The main arguments given to support the transformation of
the criminal justice system was the need to protect people’s rights and,
surprisingly, to have stable rights to protect foreign investment (Benavides,
2008).

As aresult of these reforms, Colombia now has an accusatorial system.
In the region, due to the pressures of the IMF and the World Bank, the judicial
system of Mexico, Chile, Perti and Argentina have changed to an accusatorial
system, because, according to reformers, this is the best way to have an
efficient system of justice and to protect human rights. The Latin American
case shows that the path in the transformation of the judicial system goes from
an inquisitorial to an accusatorial system. However, the Pakistan case shows
us a different story.

Method

In this research, “doctrinal legal research” methodology is employed.
A descriptive diagnostic approach has been adopted to identify the main
problems in the CJSP. The comparative approach is adopted to find out the
solution of the research problem by analyzing the Adversarial and Inquisitorial
system of justice. To achieve result-oriented reform, the technique of legal
transplant- moving a rule from one jurisdiction to another- is used in a
comparative approach. For this article, both primary (statute) and secondary
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data including books, articles, case-laws, reports and reputed journals have
been analyzed.

Analysis of the CJSP in Search of a Diagnosis

In order to diagnose the problems of the CJSP, a cursory visit to the
functioning and limitations of the dominant components of the CJSP needs to
be made. It would also help to look for the best way to improve its
performance.

1) Investigation by Police

Like other countries, the Police is the point of entrance to the CJSP.
Reporting of the crime by the individual by registration of a F.I.LR (first
information report) at a police station sets the system into motion. After the
F.LR, it is the responsibility of the investigating officer (1.0) to investigate as
to who has committed the offence; collect the evidence, ascertain factual
circumstances; arrest the accused; and bring all these before the Court to
determine the guilt or otherwise of the accused, to secure the ends of justice
(Lal Khan vs. SHO). On concluding the investigation, if the 1.0 makes her/his
view that the case is made out, s/he submits a positive report/charge sheet,
through the public prosecutor, in the Court of the Judicial Magistrate for trial
by the said Court or the Court of Sessions, depending on the case. The second
Schedule of the Criminal Procedure Code, 1898 (Cr.P.C) prescribes the trial
Court for the particular offence. However, in case the 1.0 concludes that the
case has no grounds, s/he submits a Negative Report/Final Report to the
Judicial Magistrate for its approval. During the investigation, the 1.0 has also
the power to release the accused against whom no evidence of involvement is
found (Criminal Procedure Code, 1898).

Role of the Judiciary in Investigations

In the CJSP, the investigation process remains out of the court, and
judges have only limited say in it. Ordinarily, the Courts do not interfere in the
investigation of a criminal case (Muhammad Farooq vs. Judicial Magistrate).
The Supreme Court of Pakistan, in the case of Muhammad Ali (2014), has
held that the High Court has no jurisdiction to interfere in the investigation of
a criminal case. The concept behind it is that the accused would be at liberty
to put forward her/his defense before the Trial Court (Abdul Ghaffar vs. The
State).

2) Prosecution
After submission of a charge sheet by the police in Court, the public
prosecutors represent the State before the Courts. Under the law, the
prosecutor has also the duty to scrutinize the positive/negative report of police
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to ascertain if the case has merits to go to trial or not (Punjab Criminal
Prosecution Service, 2006).

3) Courts

The trial of the cases is being carried out at the district judiciary
comprised of Magistrate Courts and Sessions Courts, and in some cases, under
special laws, trials are being held by the Special Courts/Tribunals. Prior to the
formal trial, copies of the proceedings are supplied to the accused. The trial of
the case starts with the indictment informing the accused about the nature of
the case against him. In case the accused pleads guilty, s/he may be convicted
by the Court. In case, s/he does not plead guilty, the prosecution’s evidence is
recorded with opportunity of cross examination to the defense counsel.
Normally, after the prosecution provides all the evidence, the indictment is
recorded and the accused is given the option to produce evidence in her/his
defense. In the end, after hearing the arguments from the public prosecutor
and the defense counsel, the judgment is pronounced by the Court convicting
or acquitting the accused, as the case may be, on the basis of material evidence
produced on record by the prosecution (Criminal Procedure Code, 1898).

Diagnosis of the Problem

The above analysis of the roles and limitations of each of the
components of the existing CJSP would show that the investigation conducted
by the police is the foundation of the system. It is said that “a case is as strong
as its evidence” and, in the CJSP, the police are entrusted with this duty of
collection of evidence in the investigation. In the Court, the prosecutors have
to rely on the evidence collected in the investigation, which ultimately
determines the fate of a case. Under the law, a positive or negative report of
the result of investigation is subject to scrutiny by the public prosecutor prior
to its submission before the Judicial Magistrate. The purpose and importance
of such scrutiny has been highlighted in the report of the Prime Minister’s
Prisoners Reforms Committee (PPAC), in a way that “to ensure the drop of
proceedings at an early stage in case of lack of evidence, early consultation of
police with prosecutors needs to be enhanced (“under-trial prisoners”, 2020).”
However, in practice, prosecutors do not have an effective input in analyzing,
examining and evaluating the evidence collected by the police (Crisis Group,
2010). Peter (2014) has noted that in practice, the opinion or advice of the
public prosecutor is not binding for the investigating officer, leaving the
prosecutor toothless. Her/his role has been limited to that of a postperson
between Police and Judiciary (Jamshed, 2018). Likewise, normally, the
courts do not interfere in the process of investigation (Muhammad Ali vs.
Additional 1.G). The fact remains that an effective investigation is a condition
precedent for ensuring that actual perpetrators of a crime are prosecuted and
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sentenced after proving them guilty in Court (Noor Hassan vs. State). In such
a way, the structure of entire CJSP rests upon the investigation conducted by
the Police. However, the analysis reveals that in the CJSP there is no effective
supervision over the process of investigation either by the public prosecutor
or the judges/courts.

The Chronic Problems in the CIJSP

The Supreme Court, in the case of Watan Party (2011) has shown its
resentment against the representative of the government, who criticize the
courts for the release of alleged terrorists and criminals. It was observed that
“Courts can only act upon evidence and material presented before them, which
is collected by the police, therefore the Courts cannot be blamed if the police
fail in their duty” (Watan Party v. Federation of Pakistan). The then Chief
Justice of Pakistan, Iftikhar Muhammad Chaudhry, in his speech has identified
the root cause of the ailment of the CJSP by asserting that “due to defective
and careless investigation and weak prosecution, a large number of terrorists
and criminals get released by courts, which is not only lowering the image of
judiciary but also encouraging the criminals (Peter, 2014).” In a similar way,
the attorney general of Pakistan has confessed that “the deep flaws in the
investigation and prosecution processes allow criminals to get away with their
crimes” (Unfair Justice, 2020). In a survey, on the rule of law in Pakistan, the
World justice project showed that the investigation phase is the most serious
problem that the CJSP has (the rule of law in Pakistan, 2017). The statistics
also affirms their diagnosis. The conviction rate in Pakistan is 8.66%, which
is very low as compared to the other technologically developed countries like
Australia, U.S.A and England (PILDAT, 2016). This unreasonably low
conviction rate is indicative of poor and defective investigation. The Supreme
Court of Pakistan, in the case of Haider Ali, while emphasizing the need of
reform of the criminal justice system, has observed that low conviction rates
are mainly indicative of weak investigation and gathering of evidence (Haider
Ali v. DPO Chakwal). There is another dimension of the effect of poor
investigation on the fate of a criminal case. A report, published in 2018 by
Justice Project Pakistan, has unveiled that since the year 2014 till the year 2017
the Supreme Court of Pakistan has commuted the death sentences or acquitted
85% of the accused during appeals, mainly on the basis of defective
investigations and evidence (Justice Project Pakistan, 2018). No doubt, the
judgments are handed down by the Courts, but these judgments are given on
the basis of the evidence that has been produced during the trial of the case by
the Police. Thus, if the investigation is not properly conducted and the reliable
evidence has not been produced in the court, then what can a trial judge do?
In the adversarial system of justice, where law requires “proof beyond any
reasonable doubt”, the trial judge is left with no choice except to acquit the
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accused by giving her/him the benefit of the doubt (Watan Party vs. Federation
of Pakistan). One of the classic examples of such cases is Mukhtaran Mai gang
rape case (State vs. Abdul Khaliq), wherein due to failure to conduct the semen
matching test and DNA, the accused were acquitted. In Pakistan, even the
cases of homicide are being investigated by the low ranked, non-
professional and untrained police officers, who have unfettered powers in
the investigation. The Islamabad High Court in the case of Aftab Hussain
(2021) has observed that the “incompetence, outdated and obsolete techniques
used for investigating the case and lack of probity and professionalism of the
investigating officers, are the root causes of the broken justice system”.
Further, it is observed that “there is no independent, separate investigation
branch and it appears that this is not a priority and the procedures and laws
have become outdated and a cause for delays” (Aftab Hussain vs. The State).
The above review clearly demonstrates that the basic root cause of failure of
CJSP lies with the investigation of the case by the police. Expecting good
results in such state of affairs would not be more than a night dream. This has
not only eroded public confidence in the judicial system but it also creates
a sense of helplessness, frustration and anguish amongst them. The
prevailing situation demands radical reforms in the process of investigation by
the Police (Azeem, 2019).

Pathways to Reform the CJSP

To address the flaws in investigation and ineffective police
supervision, the Police Reforms Committee formed by the Chief Justice of
Pakistan, in the year, 2010, made some recommendations. However, it is not
a secret that except the mere recommendations about reforms in the
investigation system, nothing appears to have been done. Likewise, various
Law Reform Commissions and Committees were formed for judicial reforms.
They carried out a comprehensive analysis of the procedural laws and rules and
recommended various measures for reformation. Those measures were centered
to existing laws and procedures but they could not improve the situation
(criminal justice system, PKLJC 22). Hence, the solution should be searched
beyond the sphere and boundaries of the existing justice system; otherwise
nothing could be achieved except superficial measures that attract more to
optics than substance. To find out the way out, the prevailing systems of justice
in the world have to be explored.

Types of Criminal Justice Systems

The Criminal Justice Systems vary from country to country. However,
they may be mainly categorized in five groups or patterns i.e. adversarial
systems or accusatorial (common law), inquisitorial systems (civil law),
customary law, religious (usually Islamic) law, and mixed or hybrid legal
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systems (international legal systems). However, most of the countries of the
world are following Adversarial Systems or Inquisitorial Systems, therefore
these two would be in focus to dig out the answer to this paper research
problem (Ainsworth, 2015).

Adversarial System of Justice

The CJSP is still using British laws, and it follows the Adversarial
System of Justice (Mehmood Ali vs. The State). The Adversarial System is
also being followed in many countries of the world including Australia,
Bangladesh, Canada, Hong Kong, India, Kenya, Malaysia, New Zealand,
Nigeria, Singapore, Tanzania, Uganda, United Kingdom and the United States
(Ainsworth, 2015). In adversarial proceedings, the parties and their advocates
prepare and present their cases in the Courts and the judge plays a passive role
and has to act as a neutral person or an umpire (Ali, 2015). The earlier
decisions of the higher Courts are binding precedent upon the sub-ordinate
Courts of the Country (“Constitution”, 1973). In the CJSP, like other
adversarial systems, the accused is treated as innocent unless proven guilty
and the prosecution is under the obligation to prove its case against the accused
at the standard of proof required in criminal cases, namely, beyond reasonable
doubt (Naveed Asghar vs. State).

Inquisitorial System of Justice

The inquisitorial system is based on the principle of the official
investigation led by judges, which gives a much wider power to judges to
supervise the process than they have during the adversarial proceedings
(Nachkebia, 2016). In this system, a comprehensive pre-trial investigation and
interrogations are carried out aimed to evade bringing an innocent person to
trial. In other words, it can be defined as an official inquiry to ascertain the
truth, whereas in the adversarial system, a competitive process is used between
the prosecution and the defense for the determination of the facts (Dammer &
Albanese, 2014; Reichel, 2017). Unlike the Adversarial system, in this system,
the police submit a dossier (case file of evidence) to the investigating
judge/magistrate, who then examine the dossier and make queries to the
witnesses in preliminary court hearings. This judge/magistrate is entrusted
with the responsibility to lead criminal investigations, which includes, but it is
not limited to, questioning the accused, victims and witnesses; ascertain the
proper kind of evidence to be heard. Her/his duties also include the preparation
of the case file to be forwarded to the trial/sitting judge for their decision. In
this system, the investigating judge has been bestowed with vast powers,
including issuing warrants of arrest and visiting the scene of the crime. Soon
after completion of investigation, the investigating judge can refer the case to
a sitting/trial judge for the formal trial of the case. The trial judge conducts the

www.eujournal.org 96



http://www.eujournal.org/

European Scientific Journal, ESJ ISSN: 1857-7881 (Print) e - ISSN 1857-7431 February 2022
Bridging Language, Medicine, and Law

trial in Court and decide the guilt or otherwise of the accused. (U.S Department
of Justice).

Adversarial Systems Versus Inquisitorial Systems

In comparing the two systems, the authors are not advocating as to
which system of justice is better as both systems have some advantages and
disadvantages (Sayed et al., 2019). However, the purpose of this comparison
is to clarify their basic features, as well as, their strengths and weaknesses.

Both systems have supporters and opponents. The supporters of an
inquisitorial system argue that in the investigating phase, the investigative role
of a judge to unearth the truth helps the trial court in determining the prima
facie case of the prosecution. It is also advocated that this investigative role of
a judge also provides affordable justice to parties, who are unable to hire high
profile lawyers (Rani, 2006). The supporters of the Adversarial system, on the
other hand, argue that providing the opportunity to litigants to present their
case before the Court is the only way to achieve justice. The critics of the
adversarial system dismiss this argument by questioning the facts presented
by the adversaries before the Court because lawyers are masters of a game of
twisting the facts (Rani, 2006). This debate of dominance of one system over
the other is termed as “unfettered discourse” among the scholars of procedural
law (Pakes, 2007). We probably cannot know as to which justice system is
accurate in fact-finding, and efficient in its delivery as there is no verifiable
way of gauging it (Ainsworth, 2015).

As the Latin American case shows, the option for one system or
another is not related to the merit of the system in itself, but to the needs that
the particular criminal justice system has. From a strict human rights point of
view, the Latin American reform appeals to the idea that the best way to solve
the problems of the system is by implementing an accusatorial system. Some
commentators characterized the accusatorial system as an imperative of
humanity and as a mandate of the international community. One of the main
elements deals with the need to bring all the evidence during the trial, so the
judge can be present in their practice (Urbano, 2008). Perhaps, this is the main
limitation of the Spanish inquisitorial system, given that it is important for the
trial judge to be present at the moment where the evidence is collected and to
hear directly the testimony of witnesses. This is one of the reasons why Latin
American countries moved to an accusatorial system, to guarantee the right of
the defendant to have all the evidence presented in trial and not before it. But
this is a problem that can be solved by guaranteeing that the trial judge listens
to the evidence in trial, but, in any case, keeping judicial control of all the
investigation process.
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Remedial Measures

The study and analysis have established that the root cause of the
ineffectiveness of the CJSP is the poor investigation led by the police officer
without any active prosecutorial or judicial supervision over such crucial
process. In different jurisdictions, the structure and dynamics of pre-trial
investigation is diverse. However, they may conveniently be grouped in three
categories. Firstly, supervising or directing investigation is entrusted to the
prosecutor. Secondly, an investigative judge or magistrate is assigned the
dominant supervisory role in the pre-trial investigation. Thirdly, in some
jurisdictions, this supervisory/directory role is shared by the prosecutor and
the judges as per the nature of the offence. However, choosing one of them to
fit in the CJSP cannot be done in isolation. As King et al., (2009) argued, “the
justice system does not exist in isolation”. To a significant degree, it reflects
beliefs and norms that exist in the country. Scrutinizing the role of the
prosecutor in CJSP would show that had the prosecutors applied a legal
version of triage whereby they dropped the weak cases at the initial stage
before the trial, the situation of the CJSP would not be so bad. This excludes
assigning a supervisory role to the prosecutor. One of the guiding factors in
this exploration is to find out the level of trust of Pakistan people on the
institutions. In a survey, on the rule of law in Pakistan, by the world justice
project, across institutions, the public in Pakistan have shown their most trust
in the courts (61%) and the least trust in the police (23%) (the rule of law in
Pakistan, 2017). This leads to the option that the pre-trial investigation be
placed under direct effective and authoritative supervision of
Judge/Magistrate. As to the modus operandi, theoretically, there are two
options to be considered: first, the framework of the Adversarial system,
second, to seek refuge from the inquisitorial. This is because, in these two
systems, judges have different roles. In adversarial systems, the role of the
judge or the magistrate at the stage of investigation is passive, leaving the facts
to be determined at the trial. However, in Inquisitorial systems, the
investigating judge/Magistrate has an active role in investigating the facts of
the case.

The justice system of the United States has been considered as a typical
adversarial one. Inspiring from it, many Latin American countries including
Argentina, Bolivia, Colombia, Costa Rica, Chile, the Dominican Republic,
Ecuador, El Salvador, Guatemala, Mexico, Nicaragua, Paraguay, Peru, and
Venezuela, have transformed from their historically traditional inquisitorial
criminal justice systems to an American adversarial justice system (Pulecio-
Boek, 2014).

However, it is interesting and point to ponder that many scholars,
including Michael Risinger and Lesley Risinger (Risinger, 2012), insist for
radical reformation in the American justice system. They suggest that the

www.eujournal.org 98



http://www.eujournal.org/

European Scientific Journal, ESJ ISSN: 1857-7881 (Print) e - ISSN 1857-7431 February 2022
Bridging Language, Medicine, and Law

responsibility to unveil the truth should be given to an investigative judge.
They propose that the judge should supervise investigations by the Police and
make all information equally available to the prosecution and defense, which
was collected by the police in a pre-trial investigation. Another scholar,
Christopher Slobogin (2014), advocates for a more active role of judges and
proposes that instead of the parties, the trial judge should be entrusted to
regulate as to which evidence is required; to interrogate the witnesses and also
liberally appoint expert witnesses to assist her/him in fact-finding. Slobogin
has also argued that the accused who claims innocence shall give his statement
at pre-trial stage. In similar fashion, Samuel Gross (Gross, 2011/2012) has
argued that the accused, who maintains innocence, should waive her/his right
of silence and answer the questions by the investigating official, during
investigation, and her/his testimony should be recorded at the trial. However,
mandatory statement of accused at a pre-trial stage would violate her/his
guaranteed constitutional right that “no person shall be compelled to be a
witness against himself” (“Constitution”, 1973).

Risinger’s idea is that the pre-trial investigation process should be
supervised by a judge/Magistrate while Gross and Slobogin suggested the role
of trial judge to be of more active investigator rather than a silent spectator
between two players. This appears to be very similar to the role played by an
investigating judge in France. Slobogin proposes a system that is ‘a hybrid
between pure adversarial and pure inquisitorial system of justice.” It is very
close to the procedural law that is already in existence in a number of civil law
countries (Slobogin, 2014). In the context of the CJSP, Slobogin’s suggestion
that the statement of accused, without oath, is to be taken at trial appears to be
alike to the position in Pakistan. In this scheme, even if the accused tells a lie
in her/his statement in Court, s/he is not liable to any adverse consequences.
Raneta Lawson Mack (2006) noted that the American adversarial system is
broken and it is in desperate need of reform. She suggests that the
incorporation of an inquisitorial soul into the adversarial body of the American
system would provide a safeguard against the wide discretion of the police and
prosecutor while protecting the due process and protection of individual rights.
She argues that this would “promote a truth-seeking objective that would
likely produce fair, uniform results and contribute to enhanced overall
confidence in the American criminal justice system” (Mack, 2006).

US scholars are not alone in proposing that the adversarial system can
acquire best practices from the inquisitorial system. In adopting the
inquisitorial approach, Scotland has made the pre-trial disclosure from
prosecution and defense mandatory in serious offences (Duff, 2007). In
Scottish law, the accused has to file a ‘defense statement’ in Court, setting
forth the nature of any defense, any matter of fact like a plea of alibi, self
defence etc. and any legal point the accused want to make (Criminal Procedure

www.eujournal.org 99



http://www.eujournal.org/

European Scientific Journal, ESJ ISSN: 1857-7881 (Print) e - ISSN 1857-7431 February 2022
Bridging Language, Medicine, and Law

(Scotland) Act, 1995). Interestingly, the British have also reformed their law,
but Pakistan still continues using the legacy of laws left by them. Their
approach is also moving towards an inquisitorial system (Johnston, 2016).
Similar to the Scottish scheme, England and Wales, from whom Pakistan had
inherited its system of justice, in 1996 reformed their procedural law to have
a system with disclosure on the pre-trial stage, instead on the trial itself. This
has modified the role of a passive trial judge to an active role as s/he is
equipped to call up pre-trial hearings in order to narrow down the disputed
issue.

Commenting on the Pre-trial defense disclosure in South Australian
criminal proceeding, Line et al. (2016) observed that in a pre-trial reformation,
criminal procedure appears to be shifting from pure adversarial to
inquisitorial. Lord Justice Auld (English criminal procedure, 2010) has
commented that “A criminal trial is not a game under which a guilty defendant
should be provided with a sporting chance. It is a search for truth...” (Auld,
2001). No doubt, no sweeping statement can be given that an inquisitorial
system is better at truth-finding than an adversarial system, or vice versa as we
do not know the statistics of the innocent convicted and guilty acquitted.
However, the above developments in the various jurisdiction and the trend of
Latin American countries leads to deduce that the fact-finding of the
adversarial system would be improved if some of the rules of inquisitorial are
grafted in it.

The fusion of the two systems of justice is neither a hypothetical nor a
new thing. It is a concept to attain sustainable justice by merging the best
practices from the adversarial and inquisitorial. The International Criminal
Tribunal for the former Yugoslavia and the International Criminal Court (ICC)
have developed a procedure of proceedings containing the characteristics of a
mixed inquisitorial/ Adversarial System (Peake, 2014). This development is
not limited to the international bodies but many countries, as a result of
historical evolution, have been shifted to hybrid systems of justice combining
some features from one into another. (Rani, 2006) The other examples could
be found in the South African Laws (Quadri et al., 2019). The Republic of
Ireland, Spain, and Italy have adopted a mixed inquisitorial/adversarial system
in 1988 (Michael, 1992). Quadri et al. (2019) stressed that to achieve
sustainable justice, blending of the best practices of both systems will form an
effective system. They have named the fusion of two systems as
“adquisitorial”.

Specific to the supervision of investigation being discussed here, in
Spain, Italy, The Netherlands, Denmark, Portugal, Sweden and Russia, the
pre-trial investigations are inquisitorial, with some differences, and the
hearing is proceeded according to the adversarial principle. Likewise, China
has transformed its justice system from inquisitorial to a mix of the adversarial
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and the inquisitorial (Liu & Situ, 1999). While assessing as to which justice
system is better suited than the other to be applied in investigation phase, Kai
Ambos (2003) has suggested that “the civil law approach seems to be
advantageous with regard to the equality of arms between Prosecution and
Defense”.

Keeping in view the research problem, the comparative study of both
systems would show that in inquisitorial systems, there is effective supervision
of the investigating judge over the pre-trial investigation phase. In the given
scenario, adopting the inquisitorial system of justice at the stage of
investigation, with certain modifications to ensure the rights of victim and
accused are protected, can bring the benefits of both systems. However, it is
suggested that the trial remains to be conducted in adversarial system, as it is.
Alan Watson claims that “legal transplantation is an important source of legal
development because the country that is borrowing the rule takes advantage
of the experience of the application of the rule” (Spamann, 2009). Therefore,
in order to import the best practices of the inquisitorial system of justice for
the investigation phase of Adversarial CJSP, the technique of legal transplant
IS suggested to be employed.

In the study of the Criminal justice system of the world, it emerges out
that there is a global tendency of increase in the use of plea bargaining in
criminal cases. Although, this is not without criticism but it is considered to
be one of the best tools to substantially reduce the burden placed on courts and
prisons (Thaman & Stephen, 2010). For instance, in Italy, under the Cr.P.C,
1989 there is a provision of avoiding full trial by a process of ‘“agreed
sentence™. This allows the prosecution and defense to agree on the appropriate
sentence, without going through a full-fledged trial, however, subject to
judicial review (Ma, 2002). However, in the CJSP, there is no provision
allowing the plea bargaining except in the cases of National Accountability
Bureau (NAB). The introduction of the provision of plea bargaining in the
CJSP is the need of the hour.*

Conclusion and Recommendation

Currently, in Pakistan, there is a huge interest for research in judicial
reforms. However, the available research revolves around the same
procedures, laws and practices, which remained unsuccessful in the past. In
this paper, the authors tried to comprehend the loopholes and weaknesses in
the CJSP and tried to briefly review those problems grounded on the
adversarial justice system. The study of literature shows that that amongst the
three dominant pillars of the CJSP, the investigation by police is mainly

40n the use of plea bargain as a way to solve the backlog of cases see (Hakim & Zulhuda,
2020; Velasquez, 2019; Gupta & Agrawal, 2018;).
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responsible for the crippling and broken justice system of Pakistan, which
urgently needs reformation. Distinct from the previous literature and to move
a step forward, from the earlier research, the comparative qualitative study of
the inquisitorial and adversarial system of justice, as well as, the fusion of both
has been done. This unveiled that the trend of sticking to only one system of
justice is transforming to have a mixed of both inquisitorial and adversarial to
get benefits from the best practices of both. This is being followed in many
countries including China, Spain, Italy, The Netherlands, Denmark, Portugal,
Sweden, Russia and international tribunals including the International
Criminal Court (ICC). This study leads to conclude that the investigation
phase of CJSP may be replaced, by legal transplant, mutatis mutandis, with
the Investigation phase of inquisitorial system and rest of the procedure of
CJSP, which is adversarial, may be retained as it is. It is recommended that
the plea bargaining for minor offences may be introduced in the CJSP, which
would substantially reduce the burden placed on courts and prisons. This
agreed sentence, as in Italy, may include the rehabilitation, probation and
fines.

This paper shows that legal reform needs to pay attention to the
problems it needs to solve. There is no best criminal justice system in the
abstract. To choose one or another system we need to consider the problems
we need to solve and the legal culture of the country. In Latin America, for
instance, the main problems were the efficiency of the system, as well as, the
protection of human rights. The transparency that was found in the adversarial
system was considered the best way for the protection of defendant’s rights.
The case in Pakistan shows that the problems the judicial system is facing can
be solved by appealing to a combination of inquisitorial and accusatorial
features.

One research paper is not sufficient to cover all the components of
CJSP for reformation. It has only suggested the pathway to move forward in a
certain direction to achieve the desired results to make the CJSP effective. To
make the system viable with the borrowed rules, there is much needed
reformation for the other components of this system too. However, such
reforms must be backed with meaningful research, which keeps in view social
challenges, norms of society and the constraints of CJSP. It is suggested that
judges from district judiciary to Supreme Court, Prosecutors, advocates,
criminologists, law enforcement agencies, academia specially from the
judicial academies, researchers and public policy makers should come
together to successfully bring reformation in the CJSP. Based on their
findings, recommendations should be sent to the Ministry of Law and Justice
for the introduction of new laws, as well as, for refinement of existing ones.
However, till the complete reformation is researched, recommended and
articulated, the following steps may be taken:
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e In the initial phase, the reformation may be implemented as a pilot
project in one district for the heinous crimes only such as, rape, murder,
molestation of child, injury cases etc., wherein the investigation is to
be led by the instruction/investigative judges/Magistrates. In the case
of Colombia, the implementation of the system was done in different
stages, so the problems that were arising could be solved before the
system came fully into force in all the country.

e Police, other law enforcing agencies and prosecutors should be legally
bound to assist the Magistrates in this task.

e The Magistrates performing duties as instruction judges/Magistrates
must be provided adequate training to effectively deal with the task.

e The judicial police department may be created.
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