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Generativity is a Core Value of the ESJ:
A Decade of Growth

Erik Erikson (1902-1994) was one of the great psychologists of the
20th century®. He explored the nature of personal human identity. Originally
named Erik Homberger after his adoptive father, Dr. Theodore Homberger, he
re-imagined his identity and re-named himself Erik Erikson (literally Erik son
of Erik). lronically, he rejected his adoptive father’s wish to become a
physician, never obtained a college degree, pursued independent studies under
Anna Freud, and then taught at Harvard Medical School after emigrating from
Germany to the United States. Erickson visualized human psychosocial
development as eight successive life-cycle challenges. Each challenge was
framed as a struggle between two outcomes, one desirable and one
undesirable. The first two early development challenges were ‘trust’ versus
‘mistrust’ followed by ‘autonomy’ versus ‘shame.” Importantly, he held that
we face the challenge of generativity versus stagnation in middle life. This
challenge concerns the desire to give back to society and leave a mark on the
world. It is about the transition from acquiring and accumulating to providing

and mentoring.

Founded in 2010, the European Scientific Journal is just reaching
young adulthood. Nonetheless, generativity is one of our core values. As a
Journal, we reject stagnation and continue to evolve to meet the needs of our
contributors, our reviewers, and the academic community. We seek to

innovate to meet the challenges of open-access academic publishing. For us,

L Hopkins, J. R. (1995). Erik Homburger Erikson (1902-1994). American Psychologist, 50(9),
796-797. doi:http://dx.doi.org/10.1037/0003-066X.50.9.796
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generativity has a special meaning. We acknowledge an obligation to give
back to the academic community, which has supported us over the past decade
and made our initial growth possible. As part of our commitment to
generativity, we are re-doubling our efforts in several key areas. First, we are
committed to keeping our article processing fees as low as possible to make
the ESJ affordable to scholars from all countries. Second, we remain
committed to fair and agile peer review and are making further changes to
shorten the time between submission and publication of worthy contributions.
Third, we are looking actively at ways to eliminate the article processing
charges for scholars coming from low GDP countries through a system of
subsidies.  Fourth, we are examining ways to create and strengthen
partnerships with various academic institutions that will mutually benefit
those institutions and the ESJ. Finally, through our commitment to publishing
excellence, we reaffirm our membership in an open-access academic
publishing community that actively contributes to the vitality of scholarship

worldwide.

Sincerely,

Daniel B. Hier, MD

European Scientific Journal (ESJ) Natural/Life/Medical Sciences
Editor in Chief
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Abstract

This is the starting point of the following analysis: Life and death
belong indissolubly together, but nobody of us knows what is waiting for us
when we will have died. According to Christian religion the dead shall
resurrect again and start immediately into an eternal life full of happiness in
an unknown atmosphere without any sorrows and any problems to overcome.
The ancient writers, that lived before Jesus Christ, had at hand an underworld
as the realm of that god that is responsible for death. In very rare and
exceptional cases a very deserved dead is given the allowance to enter again
into his former earthen life. This procedure of bringing a dead person back to
life might be a kind of deal between deities and mankind in this way that
another person had to die and then to live in the underworld instead of the
doomed person. This stuff is a subject-matter of legends, fairy tales and finally
of classical drama. The heroes of the drama are Admetus and Alcestis — a royal
couple; Admetus is doomed to death and his wife Alcestis wants to die instead
of her husband. This treatise is written by an author who is as well a lawyer
as a philologist. The treatise uses modern methods of literary comparison, that
the author did learn at the examples of ancient texts and modern texts at the
Faculty of Philosophy of the University of Saarland (Germany). The
comparison between the Euripides-version and the Wilder-version is not an
end in itself, the comparison aims to show the given literary differences based
on the history of the development of the Alcestis-stuff in the light of the fact
that the ancient text is the source for the modern text. Thus it becomes once
more clear that the texts of old Greek authors do live on in a figurative sense
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until modern times. Wilder himself is a modern American author who
consciously sought connection to antiquity, also because he did go through
very intensive university courses in archaeology. This connection to ancient
Greek literature, of course, makes modern American literature very attractive
for European readers and for readers from other areas of the world.

Keywords : Life, death, theodicy question, Admetus, Alcestis, Euripides,
Wilder, fairy-tale, myth, tragedy

l. Introduction

The ancient Alcestis (Alknotic) myth (to the myth cfr. Weber, 1936;
Steinwender, 1951) has been handed down to modern times in the literary
treatment of the old Greek author Euripides (485 — 406 BC, to Euripides cfr.
Hose, 2008); his >Alcestis<, that was first performed in 438 BC, is the oldest
of his surviving plays. This play, that was already controversial in ancient
times, has found a broad reception in modern times: In the 18th and in the 19th
century authors from the German-speaking world tried their hand on the
Alcestis-stuff: E.g. Martin Wieland (1733 — 1813, to Wieland cfr. Schéfer,
1996) with his singspiel >Alkeste< (1773), Johann Gottfried Herder (1744 —
1803, to Herder cfr. Bate, 1946) in his little drama >Admets Haus< (1803),
Hugo von Hofmannsthal (1874 — 1929, to von Hofmannsthal cfr. Homig,
2019) with his version of the >Alcestis< (1893) and Ernst Wilhelm Eschmann
(1904 — 1987, to Eschmann’s role in Nazi-Germany cfr. Hausmann, 2001, p.
103). In English-speaking countries the Alcestis-stuff was taken into account
in Robert Browning's (1812 — 1889) poem ">Balaustion's Adventure< in 1871
(to Browning cfr. De Vane, 1955). The Alcestis-fabric is found concealed in
Thomas Stearns Eliot's (1888 — 1965, to Eliot cfr. Schulze, 1999, pp. 316 —
325, p. 328 sq.) >Cocktail Party<; here is  quoted
(https://tseliot.com/editorials/the-cocktail-party): “Involving elements of
Euripides’ Alcestis, The Cocktail Party ‘is a play on two planes’: a divine, and
a drawing-room comedy. The drama of the first act revolves around Edward
Chamberlayne, who is hosting a cocktail party, all the while disguising the fact
that his wife, Lavinia, has left him. In the course of the play a mysterious guest,
originally played by Alec Guinness — and who transpires to be Harley Street
psychologist Sir Henry — returns Lavinia to Edward, and teaches the two that
their lives are better together, though superficial. Simultaneous to the main
drama of the play is the story of Celia, described as ‘Mr Eliot’s most moving
character’. Edward’s mistress, Celia journeys beyond the drawing room and
leaves to become a missionary in Africa. In a second cocktail party, two years
after the first, she is revealed to have died horribly, literally crucified in the
service of God”. But the most famous English language literary adaptation is
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Thornton Wilder's (1897 — 1975) >The Alcestiad< from 1955 with the final
addition of the satyr play >The Drunken Sisters< in 1957 (to Wilder cfr.
Schulze, 1999, p. 390 sg. and p. 451 sqqg, p. 637 sq.). The present paper aims
to compare Wilder's version with the authoritative (old) Greek version of
Euripides.

1. Wilder's relationship to ancient myths and dramas
Wilder's biography shows that he was very familiar with antiquity from
his earliest childhood; his work is full of traces to antiquity:

1. Biography

Together with his brother Amos Thorton Wilder (to Wilder's
biography cfr.  Simon, 1979; Harrison, 1983; Niven, 2012;
https://www.encyclopedia.com/arts/educational-magazines/wilder-thornton-
niven-1897-1975) is said to have taken part in performances of Sophocles-,
Aeschylus- and Euripides-plays as an extra at the >Greek Theatre< in
Berkeley (California) between 1906 and 1911 (to the early Thornton Wilder
cfr. Morgan, 1958). During the above-mentioned period as well as in the
remaining years of his schooldays (until 1915) and during his college years
Thornton Wilder learned Greek and Latin. He spent the years 1920 and 1921
with archaeological studies at the >American Academy< in Rome. In the
1930s he was employed for a total of six years at the University of Chicago as
a lecturer for >Comparative Literature< (cfr. Borgmeier, 2001).

2. Testimonies in the published work

Following these external data a number of Wilder's self-testimonies
gives evidence of his great knowledge about Greek and Latin literature: In the
year of the first performance of his >Alcestiad< Wilder wrote the preface to a
bibliophile new edition of the Sophoclesian >Oedipus<, which shows his
admiration for Greek tragedy (cfr. Wilder, Oedipus, p. X): "One of the
remarkable aspects of the survival of literary masterpieces down through the
centuries is the diversity of reasons which the successive ages have found for
admiring them. They are like great slowly-revolving lamps which turn a
different face to each new generation that confronts them. Many of them have
outlasted the spoken life of the language in which they were written and the
social and religious ideas that played a large part in their inspiration, but such
is their depth and variety that ever new aspects emerge to replace those who
have lost their immediacy”. In the preface to the English edition of the drama
>Jakobs Traum< by the German poet Richard Heer-Hofmann (1966 — 1945,
to Heer-Hofmann cfr. Helmes, 1993) Wilder explained what modern authors
have to bear in mind when dealing with myths in their plays (cfr. Wilder,
Jacob’s Dream, p. XVI): "There are three pitfalls in the way of writers who
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undertake to retell a myth: they may seek to transpose them into rationalistic
and realistic terms; they may seek to make them the vehicles of autobiographic
identification; and they may solely rely upon their antiquity and accumulated
authority for force, without convincing us that they have wrestled with the
basic ideas inherent in the story and found their authority within their own
creative vision”. These three dangers threaten the myth-maker, who is not
creative in his subject matter; for if rational investigation and rationalism
deprives the myth of its universal validity, then its chaining to the individual
fate of the author must impair the binding nature of the myth. To repeat the
myth unchanged means nothing other than not hearing the question or
avoiding the answer (to the dramatic techniques cfr. Wixson, 1972). Following
the above passage Wilder then formulates positively that the myth-teller must
turn to what is actually poetic, if he wants to fulfil his task (cfr. Wilder, Jacob's
Dream, p. XVI): "A myth, passing from oral tradition into literature, moves
most congenially into the poetic drama”.

3. Preliminary references in Wilder's work to the Alcestis-stuff

From the foreword to >The Alcestiad< written by Wilder's sister Isabel
it is clear that Wilder's >Alcestiad< seemed ripe for dramatic revision at least
since 1939. According to Isabel Wilder a world dominated by war was
opposed to the spirit of >The Alcestiad<, which was characterised by love and
sacrifice. Thornton Wilder himself was considerably restricted in his literary
production, because he voluntarily served as a rather high-ranking officer in
the American Air Force since 1942. In 1942 the >Alcestiad< was provisionally
completed as a one-act play: "I have the manuscript of THE ALCESTIAD in
my Kit. | have been thinking how I could make it into a good one-act”. Two
years later the manuscript of this first act was lost. When Wilder resumed the
>Alcestiad< in the year 1945 and even wanted to start working on the second
and third act, he lacked the strength to complete the work. But after his success
with >The Matchmaker< (to this play
https://www.concordtheatricals.com/p/650/the-matchmaker) at the
>Edinburgh Festival< in the year 1954 he completed his Alcestis-project in
three acts: It should be noted that other works of Wilder, that were published
before the >Alcestiad< and that do have a starting point in ancient times, in
some way do point forward to the >Alcestiad<:

- Inthe short scene >Proserpina and the Devil< (already written in 1916,
to Proserpina cfr. https://the-demonic-
paradise.fandom.com/wiki/Proserpina) a variation of the ancient
Proserpina-myth is given: The mother of the dead Proserpina — it is the
goddess Ceres (i.e. Demeter in Greek mythology) — was able to
achieve an agreement according to that her daughter was allowed to
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return from the underworld to earth for six months every year (cfr.
Ovid, Metamorphosis, book V, vv. 376).

- Two passages from the novel >The Woman of Andros< (published in
1930, to this play cfr. Haber, 1950) seem to point forward to the
>Alcestiad<: During a meal of sophisticated women Chrysis tells the
following story: A young man, who once rendered a very important
service to Zeus, faced an early death. Therefore he asked Zeus for help:
Zeus made a deal with the King of the realm of the dead according to
this the young man was allowed to relive one hour of his 15th birthday
on earth. But even before this hour was over the young man asked for
allowance to return back to the underworld. The double engagement
as an active participant in his own 15th birthday and as a spectator that
came back from the underworld to life on earth was unbearable for
him. For Chrysis her own life seemed bearable from a consciousness
that was traced to the experience of death.

- Emily in >Our Town< (published in the year 1936, to this work cfr.
Kenneth, 2013, pp. 121 — 131) was also given the opportunity to return
to earth to relive her 12th birthday; hardly having reached the cemetery
she could not bear to be a spectator and an actress at the same time.

- In>The Ides of March< (1949 published in the year) the Roman love-
elegist Catullus (1st century BC, to Catullus cfr. Wiseman, 1985) tells
of his intention to treat the Alcestis-subject in a poetic way; the
beginning of the plot of the myth is dealt with in fragments.

I11.  To the version of Euripides
The version of Euripides is very complicated:

1. To fairytale and myth

The ancient Alcestis-myth has been handed down to us through the
literary adaptation of Euripides (cfr. Parker 2003; Matthiessen, 2004). In
former Alcestis-research the thesis is formulated by Albin Lesky (1896 —
1981) that the myth of Alcestis is based on a widespread fairy tale that is still
generally accepted (Lesky, 1925). His research, which cannot be reproduced
here in detail, leads to the conclusion that the following story in fairytale-form
recurs in many countries and is the most original form of the myth (cfr. Graf,
2012, pp. 39 — 57): A young man shall die in the prime of his years; therefore
the responsible deity is asked for help. On the condition, that someone else is
found to take his place, the request is granted. While his parents and close
relatives refuse to die instead of the young man, the young man's beloved is
willing to do so. The fairy tale, however, has a happy ending: Either the deity,
that is responsible for death, releases his prey or the young man regains his
freedom in a fight with this deity. This, however, should, not to be taken as a
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premature conclusion of Lesky's understanding of myth, legend and fairy tale
(to ancient fairy tales cfr. Ackermann, 1981):

- On the one hand, Lesky denies the correctness of Wilhelm Grimm's
(1786 — 1859, to Grimm cfr. Kostlin, 1993) thesis, that fairy tales
contain the last remnants of ancient myths.

- On the other hand, Lesky denies the correctness of Wilhelm
Maximilian Wundt's (1832 — 1920, to Wundt cfr. Juttemann, 2006)
thesis that fairy tales, that are fixed to time and place, develop in a first
step into legends and in a second step into myths. Lesky finally adheres
to the position of Erich Bethe (1863 — 1940), which is mediated
between the two extremes mentioned above, that fairytales, legends
and myths cannot be fixed in a particular order in terms of a stringent
time-table; they influence each other. In individual cases the temporal
priority of one or other genre can be determined with some certainty.

Kurt von Fritz (1900 — 1985, to von Fritz cfr. Hose, 2005) has formulated
intermediate stations on the path from fairy tale to myth (cfr. to the
connections between myth and tradition Pradhan, 1978):
- It is typical of the Greek fairy tale that the young couple is very soon
replaced by a royal couple (although not yet specified by names).
- It is obvious that it is not the lover himself but the well-known hero
Heracles, who is virtually predestined for the fight with the deity
responsible for death.

2. To the literary version of Euripides

It is still not clear, which sources might have been available to
Euripides (for an introduction cfr. Parker, 2007; for a commentary to the whole
play cfr. Roisman, 2003; to a particular problem cfr. Lionetti, 2020). It has
often been speculated, whether the >Alcestis< of Phrynichos (®pbHviyoc, 540
— 470 BC, to him cfr. Marx, 1928) might have served as a pattern. The
tradition that Phrynichos wrote an >Alcestis< is on shaky ground: In addition
to a line from the Greek grammarian Hesychios (6th century AD) a medieval
scholiast has noticed the following on the ancient Virgil commentary by
Servius (5th century AD): "Alii dicunt Euripidem Orcum in scaenam inducere
gladium ferentem, qua crinem Alcetiadi abscidat, et Euripidem hoc a
Phrynicho, antiquo tragico, mutuatum™; in English translation we have this
notice: “But others claim that Euripides made Thanatos appear on the stage
with a sword in order to cut off Alcestis' hair with it; he took this from
Phrynichus, an ancient tragedian” (= translation by the author of this paper).
Although ancient sources testify, that Phrynichos did indeed treat the Alcestis-
stuff dramatically, only one line of the work itself has survived; therefore
attempts to draw conclusions from this single line cannot be dealt with here in
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a more serious manner. The following gives a summary of the Euripidean plot

(cfr Stephanopoulos, 1980):
From a monologue of god Apollo we learn the prehistory of the plot:
Apollo himself had been condemned by Zeus (to Zeus cfr. Arafat,
1990) to work as a kind of slave for several years for a mortal and thus
King Admetus of Pherai (i.e. Thessaly) became his >mortal boss<. In
gratitude for the former kind treatment by the king Apollo did save the
king from death by persuading the goddesses of fate that someone else
should die in his place; but none of his relatives was willing to die in
his place except his wife Alcestis (vv. 1 —271).

- Then the day has come for Alcestis to fulfil her promise and shall die
instead of her husband. Apollo wants to persuade the already
approaching death-demon Thanatos (to him cfr.
Willinghofer, 1996) to spare Alcestis. His efforts are not successful,
but he prophesies that someone else will snatch the victim from
>Thanatos<.

- The choir (to the function of the choir in Greek drama cfr. Silk, 1999,
pp. 1-2; p. 16) approaches the Admetus' palace in doubt as to whether
the prevailing silence means that Alcestis has already died or is still
alive. The choir's doubts are dispelled when a servant steps out of the
palace and describes in a kind of a messenger's report how Alcestis is
preparing for death.

- After another choral song Alcestis and Admetus appear on stage with
their small children. Alcestis takes leave of her loved ones: If she
already sacrifices the most precious thing for Admetus, life, then he
should not marry again — especially out of a sense of duty to his
children, Furthermore, she tells him to hate his father and mother
because of the refused sacrifice. Several times Admetus vows to keep
to this and repeatedly prays for his inconsolability about the imminent
loss of Alcestis.

- After the preparations for the funeral Heracles arrives at the palace on
the way to one of his adventures to avail himself of Admetus'
hospitality (to hospitality in ancient times cfr. Hiltbrunner, 2005).
When he sees that the house is in mourning, he wants to move on, but
Admetus deceives him about the true fact by claiming that only one
slave has died. The choir rebukes Admetus for his untimely hospitality,
but he defends himself by saying that the people can never be satisfied.

- When the funeral procession is about to set off, there is a fierce
argument between Admetus and his father. When the father is accused
of not being willing to sacrifice because of his age, the father replies
that even in old age life is not to be despised. The son has no reason to

www.eujournal.org 7



http://www.eujournal.org/

European Scientific Journal, ESJ ISSN: 1857-7881 (Print) ¢ - ISSN 1857-7431
March 2024 edition Vol.20, No.8

reproach him, because the son himself was too cowardly to die at the
time he was told to.

- Inthe palace breaks out a dispute between Heracles (to Heracles in the
version of Euripides cfr. Pardo, 2023; to Heracles in world literature
cfr. Galinsky, 1972) and a servant. Heracles accuses the servant of a
bereavement, but this is no reason to treat a guest with a sour face. But
when the servant informs Heracles that Alcestis has died, Heracles
makes a plan to snatch Alcestis from the demon of death (Thanatos).

- In the final scene Admetus comes back from the funeral wailing.
Shortly afterwards Heracles appears with a veiled woman whom he
has allegedly won in a competition. Heracles asks Admetus to take this
woman into his house, until he returns from his next adventure.
Admetus first refuses to host this woman in his palace, whose figure
reminds him of Alcestis. He refers to the promises made to his wife
and he fears becoming the subject of malicious gossip, if he hosts a
young woman in his palace. Heracles finally manages to persuade
Admetus and Heracles is lucky to discover that the veiled woman is
Alcestis. But Heracles tells him not to speak to her before the end of
the third day; after returning from the underworld she has to be purified
according to certain rites.

3. To the problems of the Euripides™ plot

The plot of Euripides' >Alcestis< poses problems for due interpretation
(cfr. Lang, 1972): It cannot be decided from the text, whether or not there is a
longer period of time between the promise of Alcestis to die for her husband
and her own death (cfr. Maurer-Zenck, 2007, passim). Caution is therefore
also called for when referring to Browning's — subsequent — claim: The
moment Alcestis is actually to die, her death appears very different from the
moment she made the promise. The objection to Browning's proposal is based
on how the spouses could have lived happily together under the sign of certain
substitute-death. In the final scene Heracles brings Alcestis back from the
underworld, this action is rather problematic as well. Verrall (1895) gives a
rather strange explanation: Euripides, who was a rationalist, rejected
traditional religion; therefore he wrote his play in such a way that the naive
Greek spectator could accept everything, but the sceptical had to realize that a
condemnation of the funeral cult was intended. It has to be concluded from the
filling scenes in the middle section of the play that Alcestis was buried in a
great hurry. This indicates that Alcestis was not dead at all, but only apparently
dead. Therefore Heracles does not fight with the death-demon (Thanatos), but
only convinces himself whether she was really dead or not. When Heracles
found his assumption confirmed, that she never died, he simply brought her
back to Admetus. But the real problem in the final scene is that Alcestis does

www.eujournal.org 8



http://www.eujournal.org/

European Scientific Journal, ESJ ISSN: 1857-7881 (Print) ¢ - ISSN 1857-7431
March 2024 edition Vol.20, No.8

not speak a word. On the one hand, reference is made to the stage convention
of the Greek theatre; on the other hand, there is the fact that Heracles forbids
Admetus not to speak to Alcestis before three days have passed, since she has
to be purified according to certain rites due to her stay in the underworld. The
plot problems mentioned above can hardly be satisfactorily solved,; this is also
not necessary in so far as Wilder — as it is shown below — avoids these cliffs
of the Euripidean version.

4. To the variations of the Alcestis myth in other works of ancient
authors

The reason, why the variants of the Alcestis-stuff in other works of
ancient authors are briefly discussed here, is that the repeatedly asserted thesis
that Wilder had recourse exclusively to Euripides, cannot remain as it is. In
the >Eumenides< (cfr. https://www.projekt-
gutenberg.org/aischylo/eumenide/eumenide.html) of Aeschylus (525 — 456/5
BC, to him cfr. Sommerstein, 2010) it is alluded to a part of the prehistory of
the Alcestis-myth: According to >Eumenides< (vv. 723 sqg.) Apollo wrested
the concession of substitute death from the goddesses of fate by making them
drunk. In the Euripidean version it is only stated that he had obtained the
concession cleverly. In Apollodorus (2nd century BC, to him cfr. Gods, 1976)
the myth of Alcestis is not written in verse but in a rather concise prose
narrative. Here the plot is brought forward to the wedding day of the royal
couple: After Admetus having fulfilled the conditions set by Pelias (Alcestis'
father) he forgets to sacrifice Artemis for the forthcoming wedding feast.
Artemis wants to take revenge and arranges his death, but Apollo prevents
this. The author leaves it open, whether Heracles brings Alcestis back from
the underworld or whether it is Persephone, the mistress of the underworld,
that sends Alcestis back to earth.

Iv. Wilder expands the Alcestis-myth

Thornton Wilder expands the Alcestis myth in several respects (cfr.
Kosmopoulou, 2022; Roisman, 2017; particularly to the dramatic techniques
cfr Wixson, 1972):

1. Expansion of the Alcestis-myth forwards (Act I)

The first act takes place on Admetus' and Alcestis' wedding day. On
the wedding day Alcestis is still undecided, whether she should become
Admetus' wife or not; she has always wanted to become a priestess of Apollo
in Delphi (cfr. "No, Aglaia, not another man. The thing, | love more than
Admetus is a God, is Apollo™ (Wilder, Alcestiad, p. 13 — Act I).) and "to live
and to die as a priestess of Apollo at Delphi™ (Wilder, Alcestiad, p. 15 — Act
1).). She is waiting for a sign from Apollo. She also receives this insofar as
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Aglaia — she is Admetus' former wet-nurse — tells her that Apollo had taught
Admetus in a dream how to fulfill the suitor-conditions set by her own father,
namely by harnessing the city of Jolkos three times with a lion and a wild boar
being chained together. Wilder thus expands the Alcestis-myth here — in
comparison with the version of Euripides — forward. He probably took over
the suitor's conditions from Apollodorus but nothing more and nothing less.
Furthermore, the shepherding service of Apollo reported in the prologue of the
Euripides™ version as a prequel is considerably expanded by Wilder: The blind
seer Tiresias (to him cfr. Brisson, 1976) leads four shepherds to the court of
Admetus and announces that one of them is Apollo (Wilder, Alcestiad, pp. 23
— Act I). However, it is not known, which of the four is Apollo. In ancient
literature Tiresias is not related to the Alcestis myth; according to Kuhn (1972)
Wilder's aim in introducing this figure was to dramatize the relationship
between God and mankind; Tiresias shall serve as a kind of mediator between
both areas. Alcestis is also unsuccessful when she tries to find out which of
the four shepherds is actually Apollo (Wilder, Alcestiad, pp. 26 — Act ).
Apparently, the beneficial — hidden — work of Apollo leads Alcestis to her
agreement in marrying Admetus.

2. Significant changes of the traditional core of the Alcestis myth (Act

1))

The second act takes place twelve years later: A guard — he has a
function comparable to the Euripidean choir — is reporting that the shepherds
got into a fight and Admetus was accidentally stabbed (probably by Apollo
himself) and now has to die (p. 35 — Act I). However, a message is brought
from Delphi, which can ultimately be interpreted by Alcestis and a shepherd
in such a way that Admetus' imminent death can be averted, if someone else
dies for him (Wilder, Alcestiad, p. 39 — Act Il). The more distant part of the
prehistory, namely how Apollo managed to gain the possibility of substitute
death from the goddesses of fate, is only presented in the satyr play at the end
of the entire work. In terms of content Wilder probably goes back to a passage
in Aeschylus' >Eumenides<, because there Apollo also makes the goddesses
of fate drunk. Subsequently, the traditional core of the Euripidean Alcestis-
myth is continued to be used, but with considerable changes: No less than four
people are ready to make sacrifices here: Aglaia, the guardian, the shepherd
(to whom Admetus inflicted the injury) and Alcestis, but Alcestis reserves this
sacrifice for herself, because this sacrifice only acquires meaning, if it is made
by the one, who loves Admetus most. She rejects the shepherd, for example,
on the grounds that by accepting his sacrifice he only wants to free himself
from his guilt (Wilder, Alcestiad, p. 43 — Act I11).). Admetus is portrayed — and
this is completely different to the Euripides™ version — as a man, who knows,
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that he himself will die and does not suspect the possibility of substitute death
(cfr. Wilder, Alcestiad, p. 51 — Act I1):
>>ADMETUS: "I shall die before sunshine (...)".<<
In the following passage it is shown, how the forces causing death are
diminishing in Admetus and are increasing in Alcestis (Wilder, Alcestiad, pp.
54 — Act 1l):
>>ADMETUS: "No. I don't know why it is, but the pain seems to have (...)".
ALCESTIS: "Lift your hand! (...)".
ADMETUS: "This lightness! (...)”.>>
Then it becomes clear that Alcestis understands better what process is taking
place here and that this process has a transcendent depth (Wilder, Alcestiad,
p. 56 — Act I1):
>>ADMETUS: “(...)  don't understand (...) My knee does not tremble (...)".
Alcestis! It may be (...) it may be I shall live”.
ALCESTIS: "Living or dead, we are watched; we are guided; we are
understood. Oh, Admetus, lie quiet, lie still”. >>
Not Admetus is dying, but Alcestis. When Alcestis presents to Admetus the
possibility of substitute death, he categorically rejects it (cfr. Wilder,
Alcestiad, p. 57 — Act I1):
>>ALCESTIS: "(...) I would find it a natural thing, if a message came from
Delphi to me, saying that | should give my life for my children or for Thessaly
or (...) for my husband." >>
ADMETUS: "No. No. No man would wish another to die for him. Every man
is ready to die his own death.” >>
In the end even Admetus realizes that Alcestis may die instead of him (Wilder,
Alcestiad, pp. 57 — Act II):
>>ADMETUS: " (...) Alcestis, you are in trouble! Aglaia! Aglaia! (...)”.
ALCESTIS: "Take me to my bed.”
ADMETUS: "You are ill. Are you ill, Alcestis?"
ALCESTIS: "(...) Take my life. Be happy. Be happy. (...)">>

After the death of Alcestis Heracles arrives roaring in the palace,
whose coming had already been announced beforehand. Aglaia — on Alcestis'
order —tells him the lie that a servant of the house has died (Wilder, Alcestiad,
p. 62 — Act Il). When he later presses Admetus with the question, who the
dead woman is, he receives a correct answer (p. 66 — Act I1)): "She called
herself the servant of the servants”. But Heracles cannot understand it. His
increasingly urgent questions finally lead Admetus to confess the death of
Alcestis (Wilder, Alcestiad, p. 68 — Act Il). In the further course of the
conversation (Wilder, Alcestiad, p. 70 — Act I1).). Heracles confesses to
Admetus that he had once approached Alcestis by force, but that she had
forgiven him. Then he decides to bring her back from the underworld, at the
same time rejecting Admetus' help (Wilder, Alcestiad, p. 71 — Act Il):
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"Hercules, | shall come with you".). From the following stage-directions the
reader learns that Heracles brings Alcestis back to Admetus; she leans against
him and he leads her back to the palace. In this second act it is clearly shown
that Wilder only maintains the core of the outer plot (i.e. possibility of a
substitute death — Alcestis dies for Admetus — return from the underworld).
Wilder avoids the plot-problems of the Euripidean version, that he is certainly
familiar with. In the Wilder-text there is clearly no significant time difference
between Alcestis™ decision to die this sacrificial death and her dying as such.
The problematic recognition scene in the Euripidean version is completely
omitted. Wilder’'s Admetus is quite different from the Greek version: He
knows nothing about the possibility of substitute death; when the possibility
of substitute death is hypothetically presented to him, he categorically rejects
it; he is aware of Heracles' rescue operation and offers his assistance. What is
completely new in the Wilder-version is that not only Alcestis, but three other
people are now ready for sacrificial death, and the transition of the forces
causing death is shown.

3. Extension of the Alcestis myth to backward (act 111)

The third act takes place again twelve years later. Admetus has died in
the meantime and Alcestis lives as a slave of King Agis of Thrace (to Agis cfr.
Badian, 1967), who had seized the Thessalian throne by force. The country is
ravaged by a plague; Alcestis is regarded as the guilty party, since she had
once returned from the underworld (Wilder, Alcestiad, p. 74 — Act I11). In this
situation her son Epimenes — accompanied by his friend Cheriander — returns
unrecognised to Pherai (®epai) to take revenge on the tyrant Agis. Alcestis
manages to dissuade both at the very last minute. When Agis receives the news
that his daughter Laodamia has died of the plague, he wants to descend into
the underworld (like Heracles) to bring her back (Wilder, Alcestiad, p. 100 sq.
— Act I1I). Then Alcestis teaches him in gentle persuasion that the girl's death
must be made meaningful by accepting this suffering and changing his
tyrannical life. Then the conqueror returns broken to his mother-country. This
third act is a complete re-invention of Wilder; it has no parallels whatsoever
in an ancient source of the Alcestis myth or in other modern reenactments. In
the opening chapter it is shown that Wilder is a profound connoisseur of
antiquity: With the Greek names chosen here, however, he does not point any
particular hint: For Wilder Agis is a Thracian king, who conquered Thessaly,
but from a strict historical point of view Agis is the name of the Spartan kings
in the 3rd century BC. Neither tyrannical adaptations of any of these kings nor
a conquest of Thessaly by the Spartans is reported for the above-mentioned
period:

- Laodamia is neither the subject-matter of an ancient myth nor does
there exist a Laodamia as a daughter of Spartanian kings.
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- The name >Epimenes< (to him cfr. Kirchner, 1894) is handed down
for a Thessalian general of the 2nd century BC; nothing more is known
about him.

- The name >Cheriander< is invented by Wilder; it is not documented
in any literal ancient source.

V. To the depiction of the royal couple in the Euripides-version and
the Wilder-version

In the following there is examined the personal relationship between
the spouses Admetus and Alcestis in the Euripides-version as well as in the
Wilder-version. For this purpose the respective farewell-scene is suitable,
even if the conditions are somewhat different in each case: In the Euripides-
version Admetus knows that he no longer has to die, as Alcestis is willing to
die for him. Wilder's Admetus assumes that he shall die; he knows nothing
about the possibility of a substitute death, but he would have rejected it.

1. To the promise of celibacy in the Euripides-version

In the case of Euripides it is striking that Alcestis is not concerned
about her husband; in her long farewell monologue the explicit concern for the
welfare of her children is clearly in the foreground (vv. 280). Again and again
she expresses the fear that a bad orphan mother could neglect her children (vv.
305, vv. 314). Therefore she asks her husband not to remarry after her death
(v. 307). Admetus vows to keep this promise (vv. 328) and grotesquely swears
to have a statue made of his wife, who from now on shall rest on the marriage
bed (vv. 345). After Admetus' answer Alcestis calls the children as witnesses
(vv. 371):

"You children have heard it yourselves. The father never leads another
woman to your house and never forget me!"

This is provoking his reaffirmation and then she utters the following
words (v. 374):

"And say it again and it will be done!”

In the farewell-monologue there may be noted a chill, that Alcestis
feels for the man, she dies for. That this thought is not completely absurd is
shown by the much more personal farewell of the royal couple.

2. To the recollection of the wonderful days spent together in the
Wilder-version

At the beginning of the farewell monologue Admetus draws a positive
summary of his life (Wilder, Alcestiad, pp. 53 — Act II):
>>"|t is the healing sun, but for others. | have put all that behind me. | do not
need hope. My life was short, but a single hour can hold the whole fullness of
time. The fullness of time was given to me. A man who has been happy is no
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longer the subject of time (...) Come, we'll say to each other what is still to be
said on this last day."<<

Admetus then is reflecting on the past and Alcestis is answering to him (pp.
55— Act 1I):

>> “ADMETUS: "You didn't hate me, as I came around the corner straining
over those damned beasts?"

ALCESTIS: "No. | suffered the more for it. | had begun to love that stern-
faced young man from Thessaly. You were the only suitor who attempted that
trial twice (...).

ADMETUS: “(...) I, I saw. (...)".

ALCESTIS: Beloved Admetus (...) you saw. You married this self-willed,
obstinate girl."

ADMETUS: "(...) Our love! Our love! (...) Our whisperings in the night! (...)
The birth of Epimenes, when I almost lost you (...).”<<

Without any doubt the love of the spouses for each other is in the foreground
here, whereas in the Euripides-version there is hardly found a word about it.

VI.  Wilder's Alcestis-myth in its interpretation of Christian mystery
The relationship between the Alcestis-stuff and Christian mystery is
obvious and deserves a closer look:

1. Apollo as a very dominant figure of the play

At the beginning of the piece Apollo makes allusions to death, the
meaning of which remains completely closed to it (Wilder, Alcestiad, p. 7 —
Act I): "I have come to set a song in motion —a story (...)". Then we read this
(Wilder, Alcestiad, pp. 8 — Act I): “They have begun to understand me. At first
they were like beasts — more savage, more fearful. Like beasts in a cage,
themselves the cage to themselves. Then two things broke on their minds and
they lifted their heads: my father's thunder, which raised their fears to awe;
and my sunlight, for which they gave thanks. In thanks they discovered speech,
and I gave them the song. These were signs and they knew them”. A
superficial observation would be limited to the fact that here — in comparison
to the Euripides-version — the various positive functions of Apollo (to him cfr.
Solomon, 1994) are expressed: He is the bringer of speech and song, he is the
bringer of sunlight and healer of diseases (cfr. Wilder, Alcestiad, p. 76 "god
of healing” — Act Il). It should be noted, however, that Apollo — in contrast to
the Euripides-version — is a very dominant character in the play. He is not
limited to his role of wringing the possibility of substitute death from the
goddesses of fate; the divine work of Apollo is also evident in the return of
Alcestis: Without of the divine assistance of Apollo the semi-god Heracles
would not have been able to do so (Wilder, Alcestiad, pp. 71 — Act 1I): “(...)
Apollo, I am Hercules, called the son of Zeus and Alcmene. All Greece says
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that you have loved these two — Admetus and Alcestis. You know what I'm
about to do. You now | can't do it by myself. Put into my arm a strength that's
never been before. You do this - or let's say, you and I do this together. (...)”.
It has to be noted that Apollo is constantly present on stage in the light of sun
and it has to be seen this statement in the satyr play (Wilder, Alcestiad, p. 116
sq. — Act IIl): "I am the god of sun. It is always sun where I am (...)”.
Metaphorically speaking he brings light, which shall help people to understand
the true meaning of their lives. In the opening passage quoted above Apollo
asserts a kind of evolution of the whole human race; this idea can also be
applied to the characters in the play, but especially to Alcestis.

2. Alcestis as the special human being in whom the work of God is
shown in an exemplary way

Alcestis steadily gains greater clarity and insight into the ways of God;
she is also searching for the above-mentioned signs. The work of God is to be
shown in an exemplary way in this unusual mankind:
— Alcestis recognises from Aglaia's point — cumulatively one could accept the
hidden presence of Apollo as shepherd in Pherai — that the right and God-
willed way is decisive for the marriage with Admetus. Alcestis interprets the
message from Delphi correctly: Although others are willing to die for
Admetus, she realises, that she herself must make the sacrificial death; she
knows that love is stronger than death. After her return from the underworld
Alcestis realises that suffering — whether in slavery or due to a plague sent by
Apollo — is related to the concept of life and death. The Christian idea, that
love forgives everything, becomes particularly clear, when Alcestis dissuades
her son from thoughts of revenge and she turns to her oppressor Agis. Her
deeper insight is shown in her statements to her son (Wilder, Alcestiad, pp. 86
— Act III): “Great happiness was given to me once, yes (...) but shall I forget
that now? And forget the one who gave it? All that has happened since came
from the same hands that gave me the happiness. | shall not doubt that it is
good and has apart in something I cannot see (...)”. Apollo explains in a
conversation with the demon of death (Thanatos) that only those are to be
brought back from the realm of the dead who have died for others (Wilder,
Alcestiad, pp. 77 — Act II): “Yes, my lesson — that! can bring back from the
dead only those who have offered their lives for others”. This Apollo-
quotation can only be understood correctly, if it is seen in connection with the
above-mentioned Heracles' prayer before his descent to the underworld: Only
with the help of Apollo can a dead man be brought back from the underworld.
Apollo has given the reason for Alcestis' return from the underworld to earthen
life. Alcestis is granted a kind of resurrection. With love, death and
resurrection Wilder brings to light a meaning of the early Alcestis myth, that
points to and forward to the Christian mystery. Kate Hamburger (1963) has
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worked this out perfectly: Delphi is, of course, not yet the Christian heaven
(i.e. God's throne), but the place of knowledge, the so-called gnothi seauton
(Tvdb oeavtdv — to this philosophical concept cfr. Courcelle, 1974 — 1975).
Alcestis' return from the underworld to earthly life means within the Greek
myth —as Wilder interprets it — the necessary preparation for a higher stage of
development, namely the experience of death, which is part of the knowledge
of life. The fact that Alcestis' first dying was for the sake of the beloved person,
but that at the same time her longing for knowledge was directed from early
on to the passage through death, and that she already imagined her marriage
to Admetus as a way to achieve this, is presented as a connection between
love, knowledge and death, from which the concept of a very particular human
existence unfolds like a flower: Immortality consists in the possibility of
overcoming through these higher forces that distinguish mankind from the
mere being of nature, i.e. above all unselfish love as the most important
impact. It seems to be very probable that Wilder introduced the Christian idea
of love into the ancient Alcestis-stuff: If we read Corinthians 13 from the New
Testament in the Bible (quoted according to this source in
https://www.biblegateway.com/passage/?search=1%20Corinthians%2013&v
ersion=ESV), we may read Wilder's >Alcestis< in a new perspective: " If |
speak in the tongues of men and of angels, but have not love, I am a noisy
gong or a clanging cymbal. And if | have prophetic powers, and understand
all mysteries and all knowledge, and if I have all faith, so as to remove
mountains, but have not love, | am nothing. If I give away all | have, and if |
deliver up my body to be burned, but have not love, I gain nothing. Love is
patient and kind; love does not envy or boast; it is not arrogant or rude. It does
not insist on its own way; it is not irritable or resentful; it does not rejoice at
wrongdoing, but rejoices with the truth. Love bears all things, believes all
things, hopes all things, endures all things. Love never ends. As for
prophecies, they will pass away; as for tongues, they will cease; as for
knowledge, it will pass away. For we know in part and we prophesy in
part, but when the perfect comes, the partial will pass away. When | was a
child, I spoke like a child, I thought like a child, I reasoned like a child. When
| became a man, | gave up childish ways. For now we see in a mirror dimly,
but then face to face. Now | know in part; then | shall know fully, even as |
have been fully known. So now faith, hope, and love abide, these three; but
the greatest of these is love®. This Bible text is one of the most beautiful texts
in world literature, it is undisputed that the Bible is also part of world literature.
Even people, who do not believe in God, may admire this text.

3. To the theodicy question

In Act Il the goddess of death expresses to Apollo his
incomprehension of why the God of salvation sents a plague over the land,
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whose inhabitants — especially Alcestis — he loves (Wilder, Alcestiad, p. 76
sg. —Act I1): "But I confess to you, Lord Apollo, | don't know what you mean
by it: you are the God of healing — of life and healing — and here you are the
sender of plagues and pestilence (...)." Thus — in contrast to the Euripides-
version — the question of theodicy is posed (to this problem cfr. Bowker, 1970;
Griffin, 1976; Colpe/Schmidt-Biggemann, 1993; Larrimore, 2001; van
Inwagen, 2006; Ward, 2013; Gerhards, 2017: Why are there catastrophes,
injustices, etc., despite divine omnipotence on earth? To this question there
does not exist a sufficient answer. The problem is this: If there does exist God,
why does he not avoid all these tragedies? The only answer might be that God
wants to test the faith of mankind.

VIl. To the determination of the literary genre
It is difficult to determine the literary genre of the >Alcestis< of
Euripides the >Alcestis< of Wilder:

1. To the >Alcestis< of Euripides

To simplify matters literary opinions can be divided into two areas,
one of which denies the >Alcestis< the characteristics of a tragedy and brings
it close to comedy, the other clearly considers it to be a tragedy. The 2nd
hypothesis of the Alexandrian grammarian Aristophanes of Byzantium (257 —
180 BC, to him cfr. Goulet, 1989, pp. 406 — 408) — the Alcestis-stuff being a
kind of content of the play combined with a sparse commentary — can be taken
from this:

- The outcome of the play is rather comical.

- The play has something of a satyr play in itself, because it ends
cheerfully and amusingly instead of tragically.

- In addition, the above-mentioned testimony lists four plays that
Euripides is said to have lost to Sophocles (to him cfr. Segal, 1995) in
the following order: >Cretan Women< (cfr.
https://doi.org/10.1093/acprof:0s0/9780199284030.003.0001),
>Alcmeon in Psophis< (cfr. Pausanias 8,24,8), >Telephos< (cfr.
StrauBR/Heres, 1994) and >Alcestis<. Since >Alcestis< is mentioned
here in the fourth place, it was obvious that it was only the satyr play
of this tetralogy. The judgement of ancient philology, that gives it the
character of a happy end without any restriction, has been almost
uncontroversial up to this day: Greenwood (1953) says of the final
scene, that it can hardly be taken seriously: "The serious interest of the
play is over by the time we reach this hasty winding-up of the story”.
Lesky (1925) paraphrases thus: Admetus still has a little intrigue to
survive, in that Heracles spends the devoured Alcestis on a stranger
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and tests his loyalty, but then the happily united ones are allowed to
step over the threshold of the palace into a new life.

Since the mid-1960s two interpreters have opposed this almost
unanimous opinion:

- Kurt von Fritz (1963) doubts, that the play was a satyr play, because it
is — despite some burlesque elements (like Heracles) — far from a happy
and exuberant character of a satyr play: Kurt von Fritz sees the tragedy
embodied in the figure of Admetus: A human being can never be only
a part in the life of another person and it is impossible to sacrifice him
like any other possession for the sake of maintaining one's own life —
even with his consent —without this not having profound consequences
for the survivor, no matter how much he/she is aware of it. The final
scene is an artificial happy end; it is an outward return to the beginning
of the old fairy tale. The muteness of Alcestis is just what is needed to
hide the fact that the spouses cannot simply fall into each other's arms
and carry on as if nothing had happened.

- Rohdich (1968) sees the tragedy in the royal couple: Their belief in the
idea of overcoming the world from the inherent power of mankind and
their resulting willingness to make sacrifices failed in the end. The
couple was divided into a winning and a losing part by the tragic nature
of sacrificial death. The winner Admetus could not live his life as
before (cfr. v. 878 with Admetus' bitter-ironic wish that it were better
never to have married).

A decision for one of the above opinions is difficult; it seems to be
somewhat easier to assume the hypothesis that there is given a satyr play of
tetralogy. But even if this were true, little would possibly be gained for the
following reasons: Unfortunately out of 76 Euripidean plays only 18 have
survived, all of which are tragedies except for the >Alcestis<. Of the remaining
58 plays 8 are said to have been satyr plays. Dale (1954) has made an obvious
but no less important observation: Even including the >Alcestis< one would
only come up with 9 satyr plays from a total of 76 plays. The number of satyr
plays would have to amount to a quarter (19), because Greek playwrights
would have produced tetralogies in principle. It is therefore likely that
tragedies with burlesque features could have replaced satyr plays. The
>Alcestis< could therefore have replaced the satyr play as a tragedy with
burlesque features.

2. To the >Alcestis< of Wilder

The relative independence of the three acts of Wilder's >Alcestis< may
justify calling the play a trilogy; in weak analogy to Greek patterns Wilder's
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>Alcestis< including the satyr play may be called a tetralogy. According to
the view presented here there is only a formal trilogy given (cfr. Burbank,
1961 p. 127; Haberle, 1967, p. 118): Neither one of the three acts taken alone
nor all three acts taken together can be viewed as a tragedy: However, Apollo's
statements in >The Transition from the Alcestiad to the Drunken Sisters<
initially seem to contradict this text (pp. 107 — Act III): “We claim that the
tragic insight cannot stand alone. It tends to its own excess”. The same refers
to pp. 109 (Act 111) on the choice of the satyr play: "We have another: it is not
very funny. Tonight did you ask yourselves how it was possible that the life
of King Admetus was extended?” If one works with Heilmann's understanding
of a tragic character as a split one who consciously makes a choice between
imperatives and/or impulses pushing in different directions (Heilmann, 1960),
one can only come to the conclusion that Wilder's Alcestis is not a tragic
character; Burbank gives the following explanation (pp. 129): “Absence of
conflict also makes Alcestis' victory (...) less impressive than it might because
it is won with less struggle than it seemingly requires. She suffers no real soul-
searching before committing herself to her choices. Her dark night of the soul
in Act I is brief, and no real doubts disturb her decision to turn away from
Apollo and live solely for Ademetus. Because of these factors, she lacks the
depth and complexity a greater struggle might have given her (...). Thus, too,
the struggle over the sacrifice is not a struggle over whether to die for Admetus
(...) but over the question, who will do it ( ...) and although Alcestis decides
she will do it because she most loves life and, therefore, will be making the
greatest sacrifice, the fact that it is a great sacrifice to her is not evidenced by
any visible suffering on her part. The power of love is so great that no
agonizing struggle is necessary for such a sacrifice as Alcestis makes®.

Summary

The mythical subject of a wife's substitutionary death for her husband
was as at some point related to a royal couple. The ancient drama focuses on
the royal couple Admetus and Alcestis; this ancient material already raises
very profound questions (cfr. Maurer-Zenck, 2007). What awaits people in the
existence after their death and will there be an opportunity to escape the
afterlife? This is believed to be possible in ancient drama. Thornton Wilder —
like other modern authors — takes up this difficult topic, expanding the plot of
the drama both forward and backward in the timeline in a very particular way.
The fundamentally new insight, however, is that the person who is allowed
with divine permission to return from the realm of the dead into the world of
the living will not be happy: On the one hand, this person cannot bear to take
part in people’s lives again, and on the other hand, he cannot bear his role as a
quasi-spectator of earthen life into that he is forced. Above all is the question
of the intimacy of life and death: Wilder touches this question with a very
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convincing approach, although it was clear to him that no mortal would be
able to solve this question; even the Bible does not solve the question (cfr.
Haasbroek, 2024). In the end it can be summed up that Euripides and Wilder
are world-class authors and that the works discussed here are immortal.
Although the Euripides-play and the Wilder-play are of extreme high quality,
a core question, that refers to life and death, is not solved: If there does exist
God, why does he not avoid all these personal tragedies? May be that the
answer to this question is given only after death. This comparative analysis
shows that the ancient Greek drama has lost nothing of its fascination; the
American star-author Thornton Wilder has used Euripides as a source and has
presented the Alcestis-stuff in a very new light.
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Abstract

The natural world is built and operated by universal laws. Stephen
Hawking prophecy states that by understanding the working of the universe,
you will know and understand the mind of God. This paper focuses on
analyzing different universal laws and their origin, rationale, and prophecy.
This research is a framework of the science, rationale, vision, and meta-
analysis of universal laws. The findings revealed that natural law, in
philosophy, is a system of right or justice held to be common to all humans
and is derived from nature. Natural law theory is concerned with two basic
principles, which are morality and legality. God's eternal law is not fully
cognizable by humans in His everlasting plan. The scientific laws of nature
consist of many principles which were earlier assumed as Nature’s laws. The
first spiritual law of success is pure potentiality which says humans are pure
consciousness. The 12 universal laws are inherent and unchanging principles
that ancient people intuitively discovered through their fact-finding efforts.
The law of Newton’s gravity is considered “universal” and it is applicable on
all bodies having a mass (sun, moon, earth, apple, etc.). The 7 cosmic laws are
fundamental principles that control everyone and everything. God designed
nature’s laws and blessed humans with rationality to understand them. Also,
God's eternal law can be discovered by observing the behaviour of animals
and planets, as well as understanding how people should behave.
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. Introduction

God made humans to give birth and gave them reasons to discover
natural laws. God also provided them with revelation on how to live according
to His will, plans, and purposes. The universal laws surpass school of thoughts,
religion, and philosophy which architect natural world. However, some people
have gained profound insights into universal laws, but let us seek to understand
this further. The greatest science is actually the Science of the Mind rather
than the Science of the Eye. Consequently, modern scientists are not focusing
on this aspect of science. Stephen Hawking prophesied that by knowing the
working of the universe, you can understand the mind of God. However, Yogis
said the opposite that by knowing the mind of God, you would be able to
understand the working of the universe.

Dastagiri (2018) reported that the universe is full of mystical things
and God created the universe from nothing and has not manifested. The divine
supernatural powers of God are omnipotence, omniscience, and
omnipresence. Hence, both_mankind and planets were created. In the modern
era, due to scientific revolutions, man has achieved cosmic new heights. The
study of Dastagiri (1997) concludes that natural resources are boon for human
race. Dastagiri (2017) study suggested that in the era of space and cosmic new
heights, man’s new vision and mission must be Mars colonization and Moon
industrialization. Thus, bright ideas are changing the world and the lives of
people due to the following: electricity, variety, space research, constitution-
vision, Marx economics, space colonization (Mars and Moon), Internet,
computer, phone, Gravity, Antibiotics, radio/television, robots, and market
research.

Since many centuries, theology and science are opposite. Based on
theological doctrines, God created the universe which is against evolution, and
modern scientists believe in Big Bang theory. The “big bang” theory was
proposed by Physicist Georges Lemaitre in the 20th century. However, Higgs
Englert (2013) received Physics Nobel for God particle research. Dastagiri
(2013) study found the maximum, minimum, and optimum economic
principles involved in natural sciences. The study fundamentally concludes
that scientist have developed empirical laws involving economizer’s
phenomenon. Mach’s advocacy asserted that scientists seek “Nature’s
Economical” empirical phenomena, which is an inbuilt economizer
description (Lindbeck, 2013). As a result, physicists who formulate nature’s
laws based on maximization principle get better economical description of
nature. Samuelson (1970) explained the illustrative economics with an
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example of profit-maximizing firm that sells its output along a demand curve
and compared it with mathematics, thermodynamics, and hoteling integrality.

Science has accepted the fact that the universe was made billions of
years ago. The Bible quoted that God made everything in the universe in six
days. According to the Book of Genesis, God created the heavens and the earth
out of nothing. This is the starting point of universe, and this is what scientists
described as the "Big Bang."

Philosophical Puzzles and Universal Laws

Stephen Hawking prophecy states that by understanding the working
of the universe, you will be able to know the mind of God. Yogis said the
opposite that by knowing the mind of God, you would understand the working
of the universe. The ancient civilization intuitively understands and states that
universal laws are inbuilt unchangeable laws of universe. God made humans
to give birth. God also provided them with revelation on how to live according
to His will, plans, and purposes. The universal laws transcend religion,
philosophy, creed, and are the inbuilt of the natural world. Nonetheless, some
people have surpassed universal laws.

Is the greatest science actually the science of the Mind rather than the
Science of the Eye? It is precisely that aspect of science that modern scientists
are not exploring. Man’s chances of survival are more when he finds
regularities in the space. Morality in natural law is concerned with the
perceived objective and the universal laws that define and guides human moral
behaviors. Many lexicons defined “Philosophy” as the “love of wisdom
(www.math). Is it challenging to confirm scientifically the final reality solely
with one single rationale? Philosophically, humans are discovering nature’s
laws instead of creating them. Thus, this will contribute to viewing more
advanced ways of finding nature’s laws. This prophecy will provide
theologians, philosophers, cosmologists, and scientist with greater vision for
understanding the universe through proofs and observation of facts.

This paper focuses on analyzing universal laws and rationales that
connect biblical proofs, vision, facts, innovative ideas, and principles that
bridges the origin of universal laws in accordance with Theology, Philosophy,
Cosmology, Mythology, Spirituality, and, in general, Economics and Science.

However, the specific objectives of this paper are:

1. To analyze and trace the rationales for the origin of Universal laws
from the evidences of Theology, Cosmology, Mythology, Philosophy,
and Science.

2. To analyze the mysteries and evidences of universal laws creation and
the well-being of mankind.

3. To advocate the prophecy of universal laws for future well-being to
human beings.
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1. Data and Methodology

This research article is based on the framework of scientific rationale,
theoretical, vision, and the meta-analysis of universal laws discovered by
cosmologists, theologians, philosophers, mythologists, and scientists. This
study analyzed various biblical discoveries, quotes, religious scripts, and
scientific literatures published on research evidences, insights, rationales,
theories, and based on the principles of universal laws. In addition, it evaluates
the universal laws, theories, principles, rationales, prophesies, and explores
the similarities and differences that bridge theologians, mythologists,
philosophers, cosmologists, and scientists. Finally, the research article
recommends prophesies of universal laws for the well-being of human beings.

1. Results and Discussion

The greatest science is actually the Science of the Mind rather than the
Science of the Eye. It is precisely that science which modern scientists are not
touching upon. Stephen Hawking prophesy is that by knowing the working of
the universe you will know the mind of God.

The Laws of Universe, Nature, Cosmology, God, Spiritual, Theology,
Philosophy, Mythology, Economics and Science are shown in Table 1.
Therefore, the results show that in ethics and philosophy, natural law states
that humans have internal beliefs which regulate their rationales and conduct
(2). In philosophy, natural law is a system of right or justice held to be common
to all humans and derived from nature rather than from the rules of society,
which is known as positive law. The natural laws of chemistry are fundamental
principles that govern the behavior of matter and energy in chemical systems.
Natural law theory is concerned with two basic principles: (1) morality, and
(2) legality. Morality in natural law is concerned with the perceived objective
and the universal laws that define and guide human moral behaviors.

The first law of heaven is obedience, upon which all morals and
progress depends. The law of obedience entails conformity with divine law
and been subject to God and His commands. God's eternal law is God's utopian
design which humans cannot fully ascertained (3).

Consequently, the laws of physics are based on four (4) basic forces;
gravity, electromagnetism, weak nuclear force, and strong nuclear force
responsible for all observations of forces in nature. In the olden days, the
concept of the scientific laws of nature is comprised of multiple principles
which are regarded often as nature’s laws such as Newton's three laws of
motion, gravitational law, ideal gas laws, Mendel's laws, and supply and
demand laws. Six (6) space Tech that improves life on Earth are Satellite
communication, Satellite positioning, Earth observation, Microgravity
research, Space Spinoffs, Space inspiration. Bright ideas have changed the
world and the lives of people, and they include: Electricity, variety, space
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research, Constitution-vision, Marx economics, space colonization (Mars and
Moon), Internet, computer, phone, Gravity, Antibiotics, radio/television,
robots, and market research.

The Law of pure potentiality is the first spiritual law of success which
is based on humans are essentially pure consciousness state. The three spiritual
laws are; fasting, offerings, and tithing. The three laws of philosophy are based
on logic, which includes: the law of identity, the law of non-contradiction, and
the law of the excluded middle. The 12 universal laws are thought to be
intrinsic, unchanging laws of our universe that ancient cultures have always
intuitively known. Newton's law of gravity, which is based on its applicability
to the entire universe and all bodies having mass (like the sun, moon, earth or
an apple), is considered as “universal” law.

Human laws defined as human rationale are discovered to be "natural
law”. God designed moral laws which state that the ‘objective’ behaviour is
correct or not determined by intuition. The goal of natural law is to follow the
primary precepts. The laws of reality principles which govern reality include:
the Principle of Mind, the Principle of Cause and Effect, the Principle of
Vibration, the Principle of Correspondence, Polarity principle, Rhythm
principle, and Gender principle. In addition, the cosmic laws regulate each
person and everything. The 7 laws of nature include the Law of Cause and
Effect, Relativity, Attraction, Rhythm, Polarity, Gender, and Perpetual
Transmutation of Energy.

Economic laws are similar to scientific laws in that they seek to create
a relation between two or more phenomena. In natural sciences as well as in
economics, a definite benefit is expected depending on the particular situation.
The universal law in economics is considered to be the law of final utility
which directs the purchases that are made in a modern market and production.
Laws of Theology: Theological and Philosophical perspectives of heaven and

hell. This states that good people go to heaven and bad people go to hell.
Table 1. The Laws of Universe, Nature, Cosmology, God, Spiritual, Theology, Philosophy,
Mythology, Economics and Science

Sl Laws Features Proofs /Rationality/

No. Group Suggestions

1 Laws of | Natural law, in philosophy, is a | 'Law of nature' is defined as an
Nature system of right or justice held to | empirical truth of great

be common to all humans and | generality, conceived of as a
traced from nature instead from | physical (but not a logical)
the rules of society, which is | necessity, and consequently
known as positive law. licensing counterfactual
conditionals or a system of
morality conceived of as
grounded in reason.
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-The Seven Laws of Nature: The
Law of Attraction, The Law of
Polarity, The Law of Relativity,
The Law of Cause and Effect, The
Law of Rhythm, The Law of
Gender and Gestation, The Law
of Perpetual Transmutation of
Energy.

The scientific laws of nature:
Science has number of principles
which is considered as nature’s
laws. Newton's gravitation law,
three laws of motion, ideal gas
laws, Laws of Mendel, supply and
demand laws, etc.

The 8 laws of nature true remedies
for human includes Laws of faith
in divine power, sunlight, pure
air, abstemiousness,  rest,
exercise, proper diet, and the use
of water (4).

The 7 universal Laws of the
Nature:

1. The law of Mental-ism

2. The law of Correspondence

3. The law of Vibration

4. The law of Polarity

5. The law of Rhythm

6. The law of Cause and
effect

7. The Law of Gender:

What is universal natural law?

Natural law is universal law
because it affects every human
being, whether they are aware of

-These fundamentals are called
the Seven Natural Laws
through which everyone and
everything is governed.

What is the power law of
nature?

Power laws describe empirical
scaling relationships that are
emergent quantitative features
of biodiversity.

1. Everything is mind; the

universe has consciousness

2. Physical, mental and

spiritual realms harmony.

3. Everything is energy

4. Everything exist in duality
5 Rise and fall

6. Every cause has an effect;
every effect has a cause.

7. Everything has masculine
and feminine

-The 7 universal laws
transcend religion, philosophy,
or creed and are the building
blocks of the natural world.
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natural law or not. Natural rights
are therefore endowed at birth to
every human as an independent
and sovereign being and support
their ultimate right to live a good
and happy life  without
interference with or from others.

4 Types of Natural Law:
Aquinas's Natural Law Theory
stated these 4 laws: Eternal Law,
Natural Law, Divine Law, and
Human Law (5).

The meaning and principles of
natural law according to Aquinas
included: (1) humans must do
good deeds and avoid evil deeds
or sin, (2) survival and
procreation are core human
values, and (3) any natural laws
that are set by human
governments are positive laws
The First Law of Nature: The First
Law of Nature is Self-
Preservation!

There are some people who
have supposedly transcended
these universal laws but for us
mere mortals, let us just come
to a comprehension of what
they mean for us as people.

-The eternal law is the law
through which the 4 laws
understand and relate to one
another.

Nature’s Laws 14.

It include: Laws of Divine
oneness, Attraction, Action,
Vibration, Cause and Effect,

Correspondence, Compensation,
Perpetual, Gestation, Relativity,
Polarity, Rhythm, Belief, Gender

The natural healing that comes
through knowledge is
sufficient to cure all sufferings.

obedience and based on which all
morals and progress depends. The
law of obedience is in conformity
with divine law, and it is
subjection to God and His
commands.

The 6 Laws of God: Honor thy
father and mother, Do not kill, Do
not steal, Do not defraud, Do not
bear false witness, Do not commit
adultery (7).

(6).
The Laws | God's First Law: Why did God make laws?
2. of God The first law of heaven is | Though times and customs

changed, God's law served as a
bedrock of guiding ideals to
help the people of God (both
then and now) live in such a
way as to love God and love
their neighbor. They express
God's love, will, and purposes
concerning all people in every
age conduct and relationships,
and are binding upon
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What are the seven powers of
God?

This includes the Spirit of the
Lord, the Spirit of wisdom, of
understanding, of counsel, of
might, of knowledge and of fear
of the LORD. These refer to the
seven Spirits, which are before the
throne of God.

What is God's eternal law?

God’s eternal law is God's utopian
design which humans have not
fully understood. It shows how
animals and planets behave and
how people should act. The Bible
defined divine law as an
individual’s guide to “Eternal
Happiness” beyond the world.

Is God good and perfect?

God is so good and so rich in all
good things (like grace, mercy,
kindness).

Supernatural Powers and Abilities

I. Godly powers: Magic,
immortality, power granting,
reality warping, regeneration,
invulnerability, Electrokinessis,
Teleporation, Conjunction,
Metamorphoses, Invisibility,
Superhuman senses, Super human
physical attributes, etc.

I. Other Abilities:  Shielding,
Telekinesis, Flish, Atmokinesis,
Pyrokinesis, Amokinesis,
Prophesy.

God’s revelation  through:
Prophets, Miracles, God in human
flesh, Bibles, Bibliographies,
Scriptures

Why is Eternal law?

God's rational purpose is for
the world and for all things to
have "eternal happiness”.

Is God truly infinite?

God truly is infinite. Therefore,
nothing can oppose Him. This
powerful truth when
understood brings healing.

3. The Laws of
Physics

These physics laws are based on
four natural fundamental forces,
which include: Gravity,

nor

The Energy Rules:

Energy can neither be created

destroyed but can be
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electromagnetism, weak nuclear
force, and strong nuclear force.

Is gravity a law or theory: Isaac
Newton's 1687 description of
gravity was considered scientific
law until Einstein's General
Theory of Relativity was
published more than two centuries

converted from one form to
another.

-Is gravity a law of nature:

Gravity is a law because it
describes how the force works
but does not explain it

later. Newton had explained | Einstein's General Theory of
gravity as a force that | Relativity explains gravity as
instantaneously acts over a | the effect of curvature of four

distance. dimensional space times.
4, The Laws | Archimedes' Principle of | The Scientific Laws of Nature:
of Science Buoyancy, Hooke's Law of | Newton’s gravitation law,
Elasticity, Bernoulli's Law of | three laws of motion, ideal gas

Fluid Dynamics, Fourier's Law of
Heat Conduction, and Dalton's
Law of Partial Pressures are the 5
most famous scientific laws.

How many laws are there in the
earth?
There are around 1248 laws in the
world.

There are 12 basic laws of
physics, although there are many
other laws of physics too. The 12

basic laws of physics are: The
four laws of thermodynamics.
Newton's three laws of motion.

6 Space Tech has improved life on
earth through: Satellite
communication, Satellite
positioning, Earth observation,
Microgravity —research, Space
Spinoffs, and Space inspiration.

Bright ideas have changed the
world and the lives of people:

Electricity, variety, space
research, Constitution-vision,
Marx economics, space
colonization (Mars and Moon),
Internet,  computer, phone,
Gravity, Antibiotics,
radio/television,  robots, and

market research.

laws, Laws of Mendel, supply
and demand laws, etc.

What is a natural law in
chemistry?

The natural laws of Chemistry
are fundamental principles
that govern the behavior of
matter and energy in chemical
systems.

Isaac  Newton is often
considered to be the father of
physics. He made significant
contributions to the field of
physics, particularly in the
areas of mechanics and
gravitation,  through  his
groundbreaking work,
“Mathematical Principles of
Natural Philosophy,”
published.

Who created gravity?
In 1665 or 66, Isaac Newton
discovered gravitational theory
after watching an apple fall.
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If you want to make any country a
super power, then make every
young person in that country a
genius.

What is karma laws of

physics?
The law of karma can be
understood as the ethical

application of the third law of
physics: for every action there
is a reaction. Science has been
investigating the power of
vibrations that come from
thought. The energy of our
brain waves is not limited to
remaining inside the skull.

5 The Laws of
Philosophy

The Three Laws of Philosophy:
The law of identity, law of non-
contradiction, and the law of the
excluded middle.

The Laws
Philosophy:
Regularity Theory is defined as
statements of regularities in the
world. Necessitarian Theory is
defined as “principles” which
govern the natural phenomena.

of Nature in

Philosophical Theories of Law:

3 Groups: Analytic, Normative,
and Critical jurisprudence
theories depend on Aristotle
philosophy.

-These are the three laws upon
which all logic is based, and
they are attributed to Aristotle.

Law of Philosophy: It looks

into the nature of law,
especially in its relation to
human attitudes,  values,
practices, and political

What is philosophical school of
law?

Philosophical School:
It tries to explore the reasons
for which a particular law has
been established. This school
believes in the law of logic and
reason. Grotius (1583-1645),
Immanuel Kant (1724-1804)
and Hegel (1770-1831).

6 The Laws of
Spirituality

The First Law of Spirituality:
The Law of pure Potentiality is
the first spiritual law.

The three spiritual laws are; first
fasting, second fast offerings, and
third tithing.

Natural Law of Religion:
Humans act purposefully based
on Moral law inbuilt in their
nature.

The Laws of Nature in Vedas:

-This law is based on the fact
that we are, in our essential
state, pure consciousness.
-These laws come with
promised blessings. All three
laws have nothing to do with
money, but have everything to
do with faith.

-God designed us to intuitively
know these moral laws and our
telos/purpose is to follow them.
The goal of natural law is to
follow the primary precepts.
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The Vedas are the age old
Hinduism texts, which refers to
“knowledge”. They are derived
from the ancient Indo-Aryan
culture of the Indian Subcontinent
and are written in Vedic Sanskrit
between 1500 and 500 BCE
(Before Common Era) (8)

God's Law:

Moses specifically wrote the
books  of  Leviticus and
Deuteronomy, and it is considered
supreme over all other sources of
authority (any king and/or his
officials). The Levites were the
guardians and interpreters of the
law (9).

The 7 Rules of God:

The Seven Laws
-Not to worship idols, curse God,
commit murder, commit adultery,
steal, eat flesh torn from a living
animal, and to establish courts of
justice.

The Laws God Gave Us:

Ten Commandments examples
are: “Thou shalt have no other
gods,”  “not kill,” “commit
adultery,” “steal,” “bear false
witness,” “keep the Sabbath Day
holy,” etc.

-Did God create natural law?
God created natural laws. God
made humans and blessed
humans with rational intellect
to learn natural laws. God also
gave the revelation of His will,
plans, and purpose to humans.

The law serves many purposes.

Four principal ones are
establishing standards,
God's Greatest Laws: maintaining order, resolving
Love the Lord with all your | disputes, and  protecting
‘heart, soul and mind’ is the | liberties and rights.
God’s first law.
Second Law: “Love your
neighbour as yourself. ”
The New Law of God:
www.eujournal.org 36



http://www.eujournal.org/

European Scientific Journal, ESJ

ISSN

March 2024 edition Vol.20, No.8

: 1857-7881 (Print) e - ISSN 1857-7431

As God loved humans, His
command is to “love one
another”.

Is the law of God forever?

The law of God stands forever: all
they that keep it shall come to life;
but such as leave it shall die.

Are God's laws perfect?

The law of the LORD is perfect
(flawless), restoring and
refreshing the soul; The statutes
of the LORD are reliable and
trustworthy, making wise the
simple.

What was the world's first law?

The Code of Ur-Nammu is the
oldest known law code surviving
today (10).

What is Jesus new law?
To "love one another”.

Which
hearts?
In Jeremiah, God had promised to
write his law -a new covenant- on
the hearts of the people.

law is written on our

What is God's Book of the law?
The five books grouped as books
of the Law are the rules God
passed down to guide his people
as they lived their lives. They are
the Books of Genesis, Exodus
Leviticus, Numbers, and
Deuteronomy which are all
centered around God's creation
and the laws. God passed it down,
from the very beginning, to guide
faithful living.

Is God's name written on our
hearts?

Is man's law God's law?
All authority comes from God.
There are exceptions and that is
when the laws of the land
would command us to violate
the higher laws of God.
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God wrote His name in our human
heart. The name of God, YHWH
or Yahweh is written in our
hearts.

What do you mean by law?
Society View Point: Law means
Justice, Morality, Reason, Order,
and Righteous.

Legislature View Point: Statutes,
Acts, Rules, Regulations, Orders,
and Ordinances from the point of
view of legislature.

7 The
Universal
Laws

The 12 universal laws
connected.

The Law of Divine Oneness
(Everyone and everything is
connected), Energy or Vibration
(Everything moves in a circular
manner), Action (Each action
would provide a different result),
Correspondence (Every action
will be reflected in our outer
world to our inner world), Cause
and Effect (Nothing ever happens
by chance),  Compensation
(blessing come various forms
such as gifts, money, friendship),
Attraction (Like attracts Like),
Perpetual ~ Transmutation  of
Energy (we possess the power to
change the conditions of our
lives), Relativity (This law also
teaches us to compare our
problems with other people’s
problems), Polarity (everything
has an opposite), Rhythm (All
energy vibrates at a certain speed
& rhythm), Gender (everything
has its masculine and feminine
principles)  (Giselle Baumet,
2023).

are

What is the basic law of life?
Various natural principles, any of
which tend to best foster life.

- The ancient culture is
intuitively known as 12
universal laws which are

inbuilt and unchanging laws of
our universe. “Understanding
the 12 laws shows us how to
master life at all levels and
gives us insights into what we
can do to reach our goals.”

What is universal natural law?
Natural law is universal law
because it affects every human
being, whether they are aware
of it or not. Natural rights are
therefore endowed at birth to
every human as an independent
and sovereign being and
support their ultimate right to
live a good and happy life
without interference with or
from others.

Newton's law of gravity, based
on its applicability to the entire
universe and all bodies having
mass (like the sun, moon, earth
or an apple), is considered as
“universal” law.

-The most well-known
Universal law is the Law of
Attraction, which states that
like attracts like.
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8 The Cosmic
Laws

The greatest science is actually
the science of Mind rather than
Science of Eye. It is precisely that
science which modern scientists
are not touching upon. Building a
global knowledge society through
universal life long education.

Cosmology - Study of evolution
of Universe

Universe- Macro, micro, sunya
empty, Physical intellect, extra
ordinary  knowledge, beyond
logical, Shiva.

e There are seven Cosmic Laws

by which everyone and
everything in the universe is
governed. Laws of Cause and
Effect, Mentalism, Vibration,
Correspondence, Polarity,
Rhythm, and Gender.

The rule of the cosmos:

The term "cosmic law
generally  refers to a
hypothetical set of fundamental
principles or rules that govern
the behavior and structure of
the universe at a fundamental
level. These laws are often
considered to be universal and
unchanging, governing the
behavior of all matter and
energy in the cosmos.

-These laws make the Universe
exists in perfect harmony.

6 Space Tech improve life on
earth through: Satellite
communication, Satellite
positioning, Earth observation,
Microgravity research, Space
Spinoffs, and Space
inspiration.

Karma as Universal law?

The law of karma is based on the
concept of cause and effect in the
universe. It works the same as the
physics principle that every action

produces an equal reaction.
Positive ~ karma  encourages
progress of the soul, while
negative karma hinders the

progress of the soul.

Is karma from the universe?
The author Bacine says yes.
Karmais real and present in our
lives because, in the universe,
mystical and magical energy is
present.

Is karma the universal law of
cause and effect?

Karma: The Universal Law of
Cause and Effect. Our actions
echo in the universe, returning
to us in unexpected ways.

Is karma a psychology?

So karma is a psychological
teaching, not a mechanical,
Newtonian view. It demands
that we take responsibility for
the decisions we make,
becoming accountable to both
the harm and ease one can
cause to others. It is important
to understand that it is our
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emotional states, not external
conditions, that can be
influenced.

9 Human
Laws

Thomas defines human laws as a
natural law devised by human
reason.

The Law of Human Life: Peace
and Happiness.
The Laws of Human Nature:
The laws of irrationality,

narcissism, role-playing,
compulsive behavior,
covetousness, shortsightedness,
defensiveness, self-sabotage,
repression, envy, grandiosity,
gender rigidity,  aimlessness,
Conformity, fickleness,

aggression, generational myopia,
death denial.

What are the 10 basic human
rights?

1. Freedom of movement

2. Equality before the law

3. The right to a fair trial and
presumption of innocence

4. Freedom of thought

5. Conscience and religion;

6. Freedom of opinion and
expression

7. Peaceful assembly

8. Freedom of association

9. Participation in public affairs
and elections.

Human who first formulated
human laws later on gave
specifications of the natural
laws.
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10 Moral Laws

Moral Law:

Moral law can be defined as the
conduct of humans’ actions based
on an ‘objective’ of right and
wrong. Moral law usually refers
to a higher set of principles that
should govern conduct that is not
necessarily set down by
legislation.

Moral Laws: Help your family,
Help your group, Return favours,
Be brave, Defer to superiors,

- Moral law is similar to the
theory of natural law or Canon
religious law.

Moral foundation theory
argues that there are five basic
moral foundations:

(1) harm/care,

(2) authority/respect,

(3) ingroup/loyalty,

(4) fairness/reciprocity,
(5) purity/sanctity.

principles which govern reality
are: the Principle of Mind, the
Principle of Cause and Effect, the
Principle of Vibration, the
Principle of Correspondence, the
Principle  of  Polarity  (or
Opposites), the Principle of
Rhythm (or Cyclicity), and the
Principle of Gender.

The Universal Law of Reality:

In the laws of reality, the material
and science are to be made out of
particles of energy and empty
space, which is energy or
information.

Divide resources fairly, and
Respect others' property.
10. The Laws of | The Laws of Reality:
Reality The seven Hermetic laws or | Human who first formulated

human laws later on gave
specifications of the natural
laws.

Thomas defines human laws as
a law invented as a result of
human reason.

11. Economic
Laws

Economic Laws:

Most of the economic laws are
human behaviour aspects,
including: Law of demand, Law
of equip-marginal utility, Law of
diminishing marginal utility.
Some of the most important

Economic Law and
Characteristics:

Economic laws are similar to
scientific laws in that they seek
to create a relation between two
or more phenomena. In natural

sciences as well as in
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economic laws are the Law of
Diminishing Returns or the Law
of Variable Proportions, the Law
of Returns to Scale, the Law of
Diminishing Marginal Utility,

Keynes' fundamental
psychological Law of
Consumption, Equi-marginal

Utility, Comparative Advantage,
Marx's Laws of Economics.

What is the Nature of Economic
Law?

In any economy, laws are
required for running it. Science
also has certain laws; its success
depends on the numerical value of
these laws and on their reliability
and actions like  science.
Economics also has certain laws
since it is also a science. Thus,
they are known as economic laws.

economics, a definite benefit is
expected depending on the
particular situation.

Characteristics of Economic
Laws:

Economists and politicians
often like to refer to the
interaction of supply and
demand as laws, and we have
done that too. However, to be
clear, it is not an absolute law,
like the law of gravity.

Which law is considered as
universal law in economics?
The universal law in
economics is considered as the
law of final utility which
directs the purchases that are
made in a modern market and
production.

What are the five basic
concepts of economics?

Supply and demand,
Scarcity, Opportunity cost,
Time value of money,
Purchasing power.

What is the law of economics
Think and Grow Rich?

In his 1937 “Think and Grow
Rich”, Hill defined the Master
Mind as: “Coordination of
knowledge and effort, in a
spirit of harmony, between two
or more people for the
attainment of a definite

purpose.”

Basic Law of Economics

The most basic laws in
economics are the law of
supply and the law of demand.
Indeed, almost every economic
event or phenomenon is the
product of the interaction of
these two laws.

www.eujournal.org

42


http://www.eujournal.org/

European Scientific Journal, ESJ

March 2024 edition Vol.20, No.8

ISSN: 1857-7881 (Print) e - ISSN 1857-7431

How are Economic Laws
made?

The 10 Economic Principles:

Supply and demand, scarcity,
cost and benefits, and
incentives are basic concepts.
10 principles guide in the field.
Principles of People face trade-
offs, The cost to give up to get
something, Rational people
think at the margin, People
respond to incentives, Trade
make every one better off,
Markets are best to organize
economic activity,
Government can  improve
market profits, A country
production is a basic factor of
standard of living, Prices rise
when the government prints
too much money. When price
rises, the society will be faced
with inflation and
unemployment.

What is the relationship
between Economics and Law?

Law and economics shows that
markets are more efficient than
courts. If needed, legal system
will force a transaction into the
market.

What Were Adam Smith's 3
Laws of Economics? The law
of self-interest, the law of
competition, and the law of
supply and demand were the
three laws of economics
written by Adam Smith.

11. Laws of
Theology

God, Heaven, Evil, Hell:

Theological and Philosophical

What is the nature of heaven
and hell?
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perspectives of heaven and hell
states that good people go to
heaven, while bad people go to
hell. In this way, the scales of
justice are sometimes thought to
balance.

What is the philosophy of heaven
and hell?

Heaven is a permanent, eternal
divine reward reserved for those
who lived earthly life morally
upright.  Hell is a permanent,
eternal divine punishment for
those who have committed moral
sins.

What is hell
philosophy?
“Hell,” in its most general sense,
refers to some kind of bad post-
death state.

and Heaven in

God's dwelling place in the
biblical tradition is a place of
peace, love, community, and
worship.

Traditionally, Christians
believed that Heaven and Hell
are physical places.
Nowadays, some Christians
believe that Heaven and Hell
could be states of mind.

- What are the four theories of
hell?

Four evangelical views on the
doctrine of hell: eternal,
conscious torment; terminal
punishment annihilation ism;
purgatory; and evangelical
universalism

“Heaven” is often depicted as a
place of peace, love, and
happiness.

Who created heaven?

God created the heaven and
the earth. And the earth was
without form and void; And the
Spirit of God moved upon the
face of the waters.

Is heaven a part of God?

It is primarily God's dwelling
place in the biblical tradition: a
parallel realm where
everything operates according
to God's will.

Which religion is karma?

Karma: Karma is found within
many forms of Indian religion
including Buddhism, Hinduism,
and Jainism. In Sanskrit, karma
(Pali: kamma) means ‘action’. It is
linked to systems of cause and
effect, as well as being a key
factor in rebirth.

Which is more important, karma
or Dharma?

Good karma results in more
favorable rebirth circumstances,
while bad karma results in less
favorable rebirth circumstances.
Dharma is the purpose of a soul

Is karma a divine law?

No divine will or external agent
intervenes. The law of karma
thus represents a markedly
nontheistic explanation of why
there is evil in the world.

Who created karma?

Karma originated in the Rig
Veda, which is the oldest
Hindu  philosophical  and
religious  text  collection.
According to Vedic
mythology, the Law of Karma
was revealed to the rishis by the
gods and written into the Rig
Veda during the Bronze Age,
around 1500 BCE.
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while it is living. Fulfilling one's
dharma improves karma and can | What is karma according to
help an individual achieve | Gita?

moksha. Karma means action.
Everything we do through
mind, word and body (manas,
vak and kaya) are all
considered as Karma. Also,
Karma also stands for the
accumulation over multiple
births. It is like an eternal bank
account of a soul. All your
good and bad deeds are
accumulated there.

Is karma a law of physics?
While karma is often thought
of as a spiritual or
philosophical concept, there is
actually a surprising amount of
overlap between the principles
of karma and the laws of
physics.

Conclusion

In conclusion, the greatest science is actually the science of the Mind
rather than the Science of the Eye. Consequently, modern scientists are not
focusing on this aspect of science.. Stephen Hawking prophesied that by
understanding the working of the universe, someone can know and understand
the mind of God. Nonetheless, Yogis said the opposite that by knowing the
mind of God, one would be able understand the working of the universe. This
paper, therefore, focuses on analyzing different universal laws and their origin,
rationale, and prophecy. The study is based on the framework of the scientific,
rationale, vision and meta-analysis of the origin of universal laws as stated by
philosophers, theologians, cosmologists, mythologists, and scientists.

The results show that natural law stated in ethics and philosophy as
humans have inbuilt values that govern their reasoning and behavior. Natural
law, in philosophy, is a system of right or justice held to be common to all
humans traced from nature rather than from the rules of society, or positive
law. The natural laws of chemistry are fundamental principles that govern the
behavior of matter and energy in chemical systems. Natural law theory is
concerned with two basic principles: (1) morality, and (2) legality. Morality in
natural law is concerned with the perceived objective, and the universal laws
that define and guide human moral behaviors.
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The first law of heaven is obedience and based on which all morals and
progress depends. The law of obedience is in conformity with the divine law
and it is subjection to God and His commands. God's eternal law is God's
utopian design which humans do not fully understand. Consequently, the laws
of physics are based on 4 basic forces (gravity, electromagnetism, weak
nuclear force, strong nuclear force) which are responsible for all observations
of forces in nature. In the olden days, the concept of the scientific laws of
nature is comprised of multiple principles which are regarded as nature’s laws
such as Newton's three laws of motion, gravitation law, ideal gas laws,
Mendel's laws, supply and demand laws. Six (6) space tech that improves life
on Earth are Satellite communication, Satellite positioning, Earth observation,
Microgravity research, Space Spinoffs, and Space inspiration. Bright ideas
that can change the world and lives of people include: Electricity, variety,
space research, constitution-vision, Marx economics, space colonization
(Mars and Moon), Internet, computer, phone, Gravity, antibiotics,
radio/television, robots, and market research. The Law of pure potentiality is
the first spiritual law which is based on the fact that humans are pure
consciousness state. The three laws are; first fasting, second fast offerings, and
third tithing. The three laws of philosophy which are based on logic include:
the law of identity, law of non-contradiction, and law of the excluded middle.

The 12 universal laws are in the Universe are connected which
intuitively known.Understanding the 12 laws shows us how to master life on
all levels. Newton's law of gravity based on its applicable to entire universe
and all bodies having mass (like the sun, moon, earth or an apple) is considered
as “universal” law. The famous Universal law is the Law of Attraction, which
demonstrates that like attracts like. Human laws defined as natural law
devised by human reason. The Law of Human Life: Peace and Happiness.
Moral law defined as the conduct of humans actions an 'objective’ right and
wrong. The laws of reality principles which govern Reality: the Principle of
Mind, the Principle of Cause and Effect, the Principle of Vibration, the
Principle of Correspondence, the Principles of Rhythm, Polarity, and Gender.

What are the 7 cosmic laws: These fundamentals are called the Seven
Natural Laws through which everyone and everything is governed. Therefore,
they include the laws of Attraction, Polarity, Rhythm, Relativity, Cause and
Effect, Gender/Gustation, and Perpetual Transmutation of Energy. Economic
laws are similar to scientific laws in that they seek to create a relation between
two or more phenomena. In natural sciences as well as in economics, a definite
benefit is expected depending on the particular situation. The universal law in
economics is considered as the law of final utility which directs the purchases
that are made in a modern market and production.

Theological and Philosophical perspectives of heaven and hell states
that good people goes to heaven while bad people go to hell. The Law of pure
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potentiality is the first spiritual law which is based on the fact that humans are
in an essential state of pure consciousness. God created the natural laws and
blessed humans rational intellect to learn them. God also gave specific
revelation concerning His will and wishes. The Law of Attraction is the most
well-known, which specify “like attracts like”. God’s eternal law is God's
utopian design which humans have not fully understood. It shows how
animals and planets behaved and how people should act. Eternal law prophecy
is His rational purpose and plan for all things.

Subsequently, the study suggest the following facts for the welfare of
human beings: Humans must understand the natural laws through which
everyone and everything is governed. Universal laws are designed in such a
way that everything is in harmony with each other: physical, mental, and
spiritual realms. Understanding the universal laws helps to master life at all
levels and gives us insights into what we can do to reach our goals. Natural
laws are universal law because it affects every human being, whether they are
aware of it or not. Thus, man’s survival chances are more when he finds
regularities in the space.
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. _________________________________________________________________________________________________________________________|
Résumé

L’exercice de la prérogative individuelle de faire concurrence n’a
jamais été un état naturel dépeignant les rapports entre protagonistes du
marché, et la concurrence ne s’affiche pas non plus comme un simple
mécanisme permettant d’établir la rencontre entre 1’offre et la demande sur un
marché donné. Elle se présente avant toute chose comme étant une
confrontation et une contrainte économique pesant aux dépens d’opérateurs
économiques. Laquelle confrontation se traduisant par la prévalence du
«comportement desperado» de nuire a autrui étant donné qu’il est question
tout de méme d’accroitre ses parts de marché a I’insu des concurrents présents
sur un méme marché pertinent. Cette confrontation faisant restrictions a une
concurrence libre et loyale sur le marché se doit d’étre appréhendée par
I’entremise de la régle de droit, via la dynamisation des dispositions d’ordre
public économique instituant pour les entreprises une contrainte d’ordre
juridique rendant la contrainte économique effective.
Le déploiement d’une appréhension juridique cohérente des restrictions a une
concurrence libre et loyale sur le marché présuppose au prime abord I’adoption
d’une démarche proactive et systémique laquelle verrait dans tout
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«comportement desperado» sur le marché intérieur un outrage a 1’égalité des
chances entre entreprises rivales. Une restriction a I'accés au marché étant
considérée comme étant une menace déroutante pour le libre jeu de la
concurrence et constitue a ce titre un obstacle considérable a la croissance
socio-économique a abolir. Aussi, une approche proactive et systémique, de
nature a contribuer a la préservation de I’égalité dans la concurrence voire a
I’exhortation du dynamisme de compétition entre les protagonistes présents
sur le marché, demeure-t-clle tributaire de I’intérét porté a I’acte de «la
définition du marché pertinent» lui-méme.

Dés lors, sur la base d’une méthodologie comparative et dialectique, la
présente étude s'inscrit dans une perspective de recherche visant a tracer les
rebords afférents au role joué par I’acte de «la définition du marché pertinent»
dans le dessein de la mise en exergue du droit de la concurrence. Cette étude
vise pareillement a démystifier les tournures épistémologiques qu’il faudrait
mettre en évidence a I'échelle des autorités de la concurrence des systemes
juridiques marocain et européen pour concrétiser tous les objectifs du pacte
légal de stabilité des entreprises sur le marché intérieur.

Une étude qui mettera en exergue preuve a I’appui trois facteurs concluants a
prendre en ligne de mire par les autorités de la concurrence des systémes
juridiques marocain et européen dans le contexte de 1’appréhension
pragmatique du «marché pertinent». Il s’agit, d'une part, de ’approche du
«marché pertinent» orientée vers la démarcation de «l’environnement
concurrentiel», notamment, & 1’aune des comportements des acteurs du
marché. Il est question, d'autre part, de I’approche du «marché pertinent»
réalisée par référence au «contexte temporel» des «comportements prohibés»
découlant de I’entreprise se trouvant au sein de 1’enceinte concurrentielle,
mais aussi eu égard a «la finalité intrinseque et extrinseque» des
comportements reflétant la dimension stratégique des activités initiées par
I'entreprise suspecte de fausser la concurrence sur le marché en cause.

Mots-clés: Droit marocain et européen de la concurrence, Marché pertinent,
Tournures epistémiques, Fonction téléologique, Environnement concurrentiel
et Comportements des acteurs du marché
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Abstract

The work out of the individual prerogative to compete has never been
a natural state of relations between market protagonists, nor is competition
seen as a simple mechanism for bringing supply and demand together on a
given market. It is first and foremost a confrontation and an economic
constraint weighing on economic operators. This confrontation translates into
the prevalence of «desperado behavior» to harm others, given that it is all
about increasing market share without the knowledge of competitors present
on the same relevant market. This confrontation, which restricts free and fair
competition on the market, needs to be tackled through the rule of law, by
revitalizing the provisions of economic public policy, which create a legal
constraint for companies, making the economic constraint effective.
Deploying a coherent legal approach to restrictions on free and fair
competition in the market presupposes, at the outset, the adoption of a
proactive and systemic approach, which would see any «desperado behavior»
in the domestic market as an outrage against equality of opportunity between
rival companies. Restrictions on market access are seen as a disturbing threat
to the free play of competition, and as such constitute a considerable obstacle
to socio-economic growth that needs to be abolished. A proactive, systemic
approach that can help to preserve equality in competition, and even to
encourage the dynamism of competition between protagonists on the market,
therefore depends on a focus on the act of «defining the relevant market» itself.
Based on a comparative and dialectical methodology, the present study is part
of a research perspective aimed at outlining the role played by the act of
«defining the relevant market» in highlighting competition law. Similarly, this
study aims to demystify the epistemological twists and turns that need to be
highlighted at the level of the competition authorities of the Moroccan and
European legal systems in order to achieve all the objectives of the legal pact
for the stability of companies in the internal market.
This study will highlight three conclusive factors to be taken into account by
the competition authorities of the Moroccan and European legal systems in the
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context of a pragmatic apprehension of «the relevant market». Firstly, the
approach of the «relevant market» is geared towards demarcating the
«competitive environment», particularly in terms of the behavior of market
players. On the other hand, the «relevant market» approach is based on the
«temporal context» of the «prohibited behaviour» of the company in the
competitive arena, as well as on the «intrinsic and extrinsic purpose» of the
behaviour, reflecting the strategic dimension of the activities initiated by the
company suspected of distorting competition in the «relevant market».

Keywords: Moroccan and European Competition Law, Relevant Market,
Epistemic Angle, Teleological Function, Competitive Environment and
Behavior of Market Players

Introduction générale :
a- Mise en contexte et paradigmes épistémiques de I’étude -

Les ententes sur les prix ou celles corrélatives a la répartition des
marchés entre entreprises, 1’abus de position dominante, sont des contingences
ésotériques qui ont été constatées tout au long de I'Histoire moderne du marché
marocain, mais pareillement dans les Etats membres de 1’Union Européenne
et dans tous les Etats du monde (COMBE, E. 2005).

Ces pratiques nocives —ayant pour objet qu'une seule entité s'accapare
un marché, ou bien que plusieurs entités s'entendent pour fixer des prix ou se
répartir des marché —constituent des sources d'insécurité. Une insécurité
évingant la consécration de la liberté d’agir, laquelle liberté permettant aux
différents opérateurs économiques de rivaliser loyalement et efficacement
dans le dessein de la conquéte d’un marché. Une insécurité occasionnant, de
fait, le recul du développement économique des nations (BROZEN, Y. 1969).

En effet, il est communément admis que le recul du développement
économique engendre toujours plus d'insécurité juridique et économique et
attise les risques potentiels d'escalade de la violence et des conflits
d'intégration des économies nationales dans l'environnement économique
continental mais aussi mondial. Une insécurité essentiellement liée, le cas
échéant, a I'absence des marchés plus harmonisés ou devrait s'exercer une
concurrence effective tolérant la libre circulation des biens, des services et des
capitaux. Une insécurité ayant des répercussions sur une région tres vaste de
I'économie faisant que les marchés dans lesquels la concurrence effective fait
défaut sont des marchés en stagnation ou en régression. L'élimination ou
I'entrave & la concurrence effective est, ainsi, une source d'insécurité de nature
a occasionner des inefficiences ponctuelles des marchés. Lesquelles
inefficiences caractéristiques peuvent revétir la forme, entre autres d'un
décroissement des taux d'investissements et des taux d'infiltration. Mais,
peuvent prendre également la configuration pure et simple d'un retard dans les
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domaines de I'innovation et de la productivité par rapport a des marchés ou la
concurrence entre opérateurs s'exerce effectivement (GENICOT, N. 2020).

Dans le dessein de tolérer a I'économie competitive de jouer son réle
pleinement, encore faudrait-il miser sur «un environnement concurrentiel»
stable et indispensable afin de mieux permettre aux dissemblables concurrents
d’accéder au marché et de les encourager a investir dans les différents secteurs
économiques, sans craindre une concurrence fictive, fautive ou biaisée. Ceci
représente une quéte trés difficile tant que 1’assainissement de la scéne
concurrentielle demeure sans cesse tributaire de la dynamisation du droit de la
concurrence (WHISH, R. AND BAILEY, D. 2021).

Le droit de la concurrence s’affiche comme étant I'ensemble des regles
qui ont pour but I’investiture voire le maintien de la libre concurrence entre
acteurs du marché, en garantissant une certaine équité des conditions d'acces
a I’aréne concurrentielle, en accordant a tous les protagonistes économiques
I’opportunité de bénéficier de liberté¢ de faire le commerce. Le droit de la
concurrence vise, de la sorte, a préserver les structures préexistantes
d'entreprises et a imposer des comportements salubres lesquels sont de
l'essence de I'économie libérale. De ce point de vue, 1’objectif final du droit de
la concurrence étant d’ordre public. Il n'assure la protection de 1’intérét
particulier de ’entreprise que dans le contexte de la consolidation de ’esprit
de cohésion collective axé sur le maintien de la libre concurrence de tous les
acteurs fonctionnant au sein du marché (PERUZZETTO, S. ET JAZOTTES,
G. 2008).

En langeant les vestiges de I'Histoire de la concurrence sur les marchés
marocain et européen, on releve que le droit de la concurrence dans sa
configuration présente étant la mise en exergue de I'idée de la mise sur pied
d’un marché intérieur dans lequel les «quatre Ly : libertés de circulation des
personnes, libertés de circulation des services, libertés de circulation des
marchandises et libertés de circulation des capitaux sont ancrées. En d’autres
termes, il €tait question de I’investiture du principe universel du «laissez-
faire» sur tout le territoire suzerain de I’Etat, soit le Royaume du Maroc et les
Etats membres de I’Union Européenne, voire entre le territoire suzerain de
I’Etat en cause et le reste du monde.

Se situant dans le contexte des systemes juridiques marocain et
européen sous examen, les régles du droit de la concurrence se repérent
aujourd'hui dans deux endroits. D’une part, des regles du droit de la
concurrence instituées en vertu de la loi n° 104-12 relative a la liberté des prix
et de la concurrence au Maroc. Et d’autre part, des régles du droit de la
concurrence de I'Union européenne instituées en vertu du Traité sur le
Fonctionnement de I'Union Européenne (TFUE), aussi appelé traité de Rome
de 1957, prenant son nom actuel a Lisbonne en 2009 et dont la logique est
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celle de I'intégration et de I'harmonisation des régles entre Etats membres de
I’Union relatives aux échanges commerciaux.

Les systémes juridiques marocain et européen de la concurrence dans
leur tournure actuelle se caractérisent par leur pragmatisme voire empirisme
accru. Dans cet ordre d'idées, les régimes juridiques marocain et européen
applicables a la concurrence sont, au premier abord, considérés comme étant
les meilleurs pour I’essor de 1'économie nationale voire communautaire. Dans
la mesure ou les systémes en cause tolerent la liberté de I’initiative privée dans
le cadre de la consécration du principe de «I’autonomie de volonté» des sujets
de droit acteurs du marché. Cependant, des l'instant ou cette initiative
corroborée par le principe de «l’autonomie de volonté» ou de «la liberté de
commerce et d’industrie» porte atteinte a 1'économie ou a un marché donné,
sa restriction peut devenir d’hégémonie voire d’ordre public. Cette
particularité bien réjouissante ne s'explique que par le refus catégorique du
Royaume du Maroc ainsi que de la plupart des pays membres de I'Union
Européenne d'adopter une politique de «capitalisme sauvage» ou de
«capitalisme de connivence».

Téléologiquement, le droit de la concurrence des systémes juridiques
sous examen a pour objectif de veiller a ce que les conditions nécessaires a la
compétitivité entre protagonistes de la scéne économiques soient assurées.
Autrement dit, le droit de la concurrence a pour office sacerdoce de garantir
que la concurrence entre entreprises s’exerce de maniere effective. Ce en
faisant en sorte d'éviter la résurgence de tout comportement jugé avoir pour
objet ou pouvant avoir pour effet d’empécher, de restreindre ou de fausser le
libre jeu de la concurrence sur le marché. C'est certain, il faut pour cela que
les autorités de la concurrence évaluent les effets concurrentiels présents et
futurs des comportements suspectés de porter atteinte a la concurrence sur le
marché (KORAH, V. 2007).

Sous cette méme trajectoire, «la définition du marché pertinent» fait
un outil d'analyse des plus prépondérants dont disposent les autorités de la
concurrence pour examiner et évaluer les difficultés et les obstacles auxquels
font face les acteurs du marché. Par I'entremise de «la définition du marché
pertinent» les autorités en charge de la concurrence cherchent a évaluer
systématiquement le déploiement des entreprises sur le marché. L’ entreprise
de «la définition du marché en cause» est une étape essentielle afin de mieux
comprendre le fonctionnement de la concurrence. Circonscrire les contours du
« marché pertinent » permet en sus de déterminer quels en sont les
protagonistes, d’en tracer les frontieres et de déterminer 1'étendue de la
concurrence effective (LIANOS, 1. 2007).

Dans la plupart du temps, les entraves a la concurrence sont évalués
dans le but d'identifier les contraintes auxquelles I'entreprise fait face et
d'appreécier si celle-ci dispose d'un pouvoir quelconque sur le marché ou si une
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pratique émanant de cette derniere est de nature a entrainer la parturition ou la
consolidation de la prépondérance économique de ladite entreprise sur le
marché. Les instances en charge de la régulation du marché agissent, suivant
I'usage commun, dans le sens de la mise en exergue de cette finalité. Ceci
s'affiche par l'intermédiaire de la mise en ceuvre du processus de «la définition
du marché pertinent», notamment, en se fondant sur les données d'analyse des
«conditions concurrentielles» et des «comportements des entreprises» au sein
du marché en cause (LOPATKA, J. 2011).

De maniere plus importante encore, «la définition du marché
pertinent» repose sur une logique juridique de mise en ceuvre des dispositions
du droit de la concurrence recadrant les agissements des acteurs en
compétition au sein de I’aréne concurrentielle, nommément lorsque ces
supposés comportements sont estimer avoir pour objet ou peuvent avoir pour
effet d’empécher, de restreindre ou de fausser le libre jeu de la concurrence
sur un marché. Une pareille logique puise ses fondements sur la dimension
normative et régulatrice du droit de la concurrence (DE GRAMONT, D.
1996).

Or, l'analyse au prisme de I’argumentation a laquelle se livrent les
instances de régulation de la concurrence des systemes juridiques marocain et
européen ne les autorisent qu'a retenir les faits congruents, s’affichant a travers
les éléments factuels proéminents qui vont leur permettre de pouvoir appliquer
convenablement la régle de droit visant 1’assainissement du marché a 1’aune
d’une concurrence effective entre protagonistes de la scéne économique
(KAPLOW, L. 2010).

C'est dans ce contexte émergeant qu'il faut comprendre 1’injonctive a
la lumiere de laquelle «la définition du marché pertinent» est indispensable
pour garantir la sécurité du commerce juridique au sein du marché. Ceci par
I’affranchissement de la premiére condition de la lutte contre les pratiques
lesquelles ayant pour objet ou peuvent avoir pour effet d’empécher, de
restreindre ou de fausser le libre jeu de la concurrence sur le marché, a savoir
I'identification et l'appréciation des actes réfractaires a la lumiéere du cadre
reglementaire existant (DEFFAINS, B. ET PELLEFIGUE, J. 2018).

Aussi, «la définition du marché pertinent» n'a-t-elle d'autres finalités
que de permettre de tracer le cadre d'application des régles de la concurrence
en puisant d’un raisonnement syllogistique. Un raisonnement analytique
reposant sur un enchainement de propositions mariant a la fois le cadre légal
et le contexte factuel qu’autant le Conseil de la Concurrence du Royaume du
Maroc et le juge européen sont astreint d'emprunter et a défaut de quoi, les
autorités de la concurrence ne sauront appliquer la régle de droit. Un
raisonnement pragmatique lequel étant une propriété inhérente a la science
juridique, transcendant par-la les limites des frontiéres géographiques, et
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faisant que les systémes juridiques marocain et européen n’y font gucre
exception.

b- Intérét et problématique de I’étude:

De facon réguliere et dans la plupart des cas, une analyse de la
concurrence commence toujours par «la définition du marché pertinent ». Une
analyse reposant a la fois sur «I’identification des concurrents» concernés,
mais, pareillement sur I'étude des «comportements des entreprises» en cause
au vu de la position détenue par celles suspectes d'entre elles. Cet usage a été
renforcé par le paradigme «Structure-Comportement-Performance», se
présentant comme I'un des fondements de I'économie industrielle. Selon lequel
paradigme les caractéristiques structurelles du marché orientent les
comportements des entreprises qui affectent leurs performances. Le
paradigme «Structure-Comportement-Performance», considéré comme le
schéma de base de I'économie industrielle américaine, a nettement influencé
le droit de la concurrence des Etats-Unis, de 1’Union européenne et de leur
homologue marocain. Inspirés dudit paradigme les systémes marocain et
européen sous examen, souligne I’importance de la «structure de marchéy,
suggeérant un lien entre la « position détenue par I'entreprise » sur le marché et
le «<comportement éventuellement réfractaire» adopté par cette derniére.

S’agissant de mettre 1’accent sur «l’essence du phénomene
organisationnel» étudié sous toutes les dimensions : «structure de marché»,
«position détenue par l'entreprise» et «comportement de I’entreprise»,
I’appréhension du processus de la «définition du marché pertinent» n’est pas
la méme. Le processus de la « définition du marché pertinent» tient compte de
la nature et de I’origine de la pratique portant atteinte au libre jeu de la
concurrence, suivant qu’il s’agisse d'une entente ou d'un abus de position
dominante.

Autrement dit, ’acte de «la définition du marché pertinent» devrait
étre orienté vers la démarcation de la nature méme de «l’environnement
concurrentiel» gouvernant le marché. En tenant compte des différentes
facettes des «comportements émanant des entreprises» et a I'origine desquelles
se pose le probléme «d’entrave au libre jeu de la concurrence», qu'il s'agisse,
le cas echéant, d'une entente ou d'un abus de position dominante.

Aussi, selon quelle posture épistémique «la définition du marché
pertinent» devrait-elle étre effectuée pour aboutir a I’application sans faille des
droits marocain et européen de la concurrence ?

c- Meéthodologie d’appréhension et argumentaire de I’étude:

Lorsqu'on cherche a octroyer une «définition au marché pertinent,
économique comme juridique, il apparait difficile de se contenter d'une
méthode unique ou d'une seule approche. En effet, plusieurs appréhension et
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concepts idiomatiques se distinguent et il est donc difficile aujourdhui
d'unifier I'ensemble des attributs caractéristiques juridiques et techniques
constituant la notion du marché pertinent dans une seule définition. En outre,
dans le continuum du déploiement de la sphére affairiste plusieurs
configurations de marché, incomparables les uns aux autres, peuvent étre
distingués ainsi que les produits et services y afférents qui varient entre eux.

Dans l'objectif de connaitre les différentes attributs caracteristiques du
marché pertinent pouvant rentrer dans la définition global de la scéne des
affaires en matiere concurrentielle, il est nécessaire d'analyser les différents
éléments faisant partie de cette notion pour pouvoir ensuite présenter les
notions propres a certaines formes particulieres du marché en cause.

Afin d’appréhender le marché pertinent en tant que magnat défendeur
d’une concurrence effective sur le marché intérieur, et de réduire, en
I’occurrence, la nuisibilité économique émanant des différents protagonistes
voire antagoniste du marché, des techniques méthodologique d’envergure sont
a développer. Si celles-ci ne font pas partie intégrante de 1’approche de «la
définition de la notion du marché en cause», la prise en compte de leurs
ficelles, déploiement et raisonnement se révéle nécessaire pour identifier
certaines facettes énigmatiques faisant «contours du marché pertinent» sous
I'impulsion de la pratique mercantile. Et par conséquent, les soumettre aux
obligations juridiques et économiques du droit de la concurrence.

Cette étude se propose ainsi de procéder a une analyse comparative de
I’appréhension juridico-factuelle du «marché pertinent» au niveau des régimes
juridiques marocain et européen applicables aux pratiques anticoncurrentielles
dont les ententes et I’abus de position dominante.

Cette analyse comparative de 1’appréhension juridico-factuelle du
«marché pertinent» au niveau des régimes juridiques marocain et européen
applicables aux pratiques anticoncurrentielles dont a titre particulier les
ententes et 1’abus de position dominante, devrait étre orienté vers la
démarcation de la nature méme de «l’environnement concurrentiel»
gouvernant le marché. Ce en tenant compte des différentes facettes des
«comportements émanant des entreprises» et a I'origine desquelles se pose le
probléme «d’entrave au libre jeu de la concurrence», qu'il s'agisse, le cas
échéant, d'une entente ou d'un abus de position dominante.

Mais, s’agissant essentiellement de mettre I’emphase sur «I’essence du
phénomeéne organisationnel» étudié sous toutes les dimensions : «structure de
marché», «position détenue par l'entreprise» et «comportement de
I’entreprise», 1’appréhension du processus de la «définition du marché
pertinent» n’est pas la méme. Subséquemment, le processus juridique de la
«définition du marché pertinent» devrait tenir compte d’un certain nombre de
facteurs liés a la conjoncture tant macroéconomique que microéconomique. Il
S’agit purement et simplement de scruter la nature, I’origine, les finalités et le
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déploiement dans le temps de la pratique portant atteinte au libre jeu de la
concurrence, suivant qu’il s’agisse d'une entente ou d'un abus de position
dominante. Ce processus de la «définition du marché pertinent» devrait se
dérouler a la lumiere des dispositions légales marocaines et européennes
applicables aux pratiques anticoncurrentielles.

Notre choix des systemes marocain et européen applicables aux
pratiques anticoncurrentielles s’explique de nombreuses fagons. Tout d’abord,
les systémes juridiques marocain et européen ont la particularité d’avoir
adopté relativement un arsenal juridique quasi similaire quant a la lutte contre
les pratiques de nature a fausser le libre jeu de la concurrence. Mais, si le choix
de l’approche du «marché pertinent» a la lumiére du systeme juridique
européen —en puisant de la langue frangaise comme outil de recherche —est
motivé par notre formation de juriste francisant. L’appréhension du «marché
pertinenty a 1’aune du systéme juridique applicable a la concurrence au
Royaume du Maroc part d’une volonté de découverte d’un systéme qui —bien
qu’assez jeune a I’échelle de I’Histoire moderne —n’a fait I’objet d’aucune
analyse approfondie en langue francaise, ni méme en langues nationales, et a
titre particulier la langue arabe.

En traitant du recours au «marché pertinent» dans le cadre de
I’assainissement de 1’aréne concurrentielle, I’un des buts premiers de cette
étude étant —au-dela de 1’analyse comparative indispensable pour offrir des
repéres —de procéder a une fouille compléte de I’approche factuelle et
normative du «marché pertinent» dans son acception la plus large, et de
contribuer par la méme a 1’ensemble des connaissances en la maticre.

En concomitance a la comparaison de ’appréhension pratique du
«marché pertinent» par les systemes juridiques marocain et européen de la
concurrence, il convient de procéder a un certain nombre de vérifications pour
s’assurer d’une certaine communauté des concepts faisant I’objet de cette
comparaison, afin de ne pas commettre d’antinomie ou d’erreurs
méthodologiques par la suite.

L’émergence du droit des pratiques anticoncurrentielles étant
intimement liée au développement de «l’économie libérale», il convient
d’observer de quelle fagon celle-ci est apparu et s’est ancrée dans les sociétés
européenne et marocaine, et si «l'économie libérale» revét une forme
spécifique dans chacun de ces deux systemes juridiques.

En effet, comme le montre 1’Histoire moderne du droit de la
concurrence, c’est a partir du moment ou, sous 1I’impulsion de 1’idée de base
consacrée par le Traité de Fonctionnement de I’Union Européenne laquelle
visant a consolider le bon fonctionnement du marché intérieur, comportant
I’espace sans frontieres dans lequel la libre circulation des marchandises, des
personnes, des services et des capitaux entre les Etats membres de 1’Union.
Les instances de 1’Union sont intervenues en vertu de 1’article 101 et de
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I’article 102 TFUE pour bannir tout acte susceptible d'affecter le commerce
entre Etats membres et qui a pour objet ou pour effet d'empécher, de
restreindre ou de fausser le libre jeu de la concurrence au sein du marché
intérieur.

Au Maroc, la parturition du droit des pratiques anticoncurrentielles étant
fortement liée & la monté en recrudescence des pratiques ayant pour objet ou
pouvant avoir pour effet d’empécher, de restreindre ou de fausser le libre jeu
de la concurrence, notamment via I’entreprise des actions concertées,
conventions, ententes ou coalitions expresses ou tacites, mais aussi,
I’exploitation abusive par une entreprise ou un groupe d’entreprises d'une
position dominante sur le marché intérieur ou une partie substantielle. Qu’en
réaction a ces déviations sans limites du pouvoir privé, les pouvoirs publics au
Maroc sont intervenus en adoptant la loi 06-99 sur la liberté des prix et de la
concurrence telle qu’elle a été abrogée en vertu de la loi 104-12. 1l est donc
essentiel d’analyser a chaque fois la teneur des articles sus-mentionner a la
lumiére du décret d’application de la loi 104-12, mais aussi et des faits
résurgents.

Ainsi, releve-t-on I’existence de la communauté de concepts faisant
I’objet de la comparaison sujet de notre étude, dans la mesure ou les systémes
juridiques marocain et européen de la concurrence dans leur tournure
économique et normative actuelle se caractérisent par leur pragmatisme voire
empirisme accru. Dans cet ordre d'idées, les régimes juridiques marocain et
européen sont, au premier abord, considérés comme étant les meilleurs pour
I’essor de «l'économie libérale». Autant que le permet le fait que les systémes
en cause tolérent la liberté de I’initiative privée dans le cadre de la consécration
du principe de «I’autonomie de volonté» des sujets de droit acteurs du marché.
Cependant, dés l'instant ou cette initiative corroborée par le principe de
«I’autonomie de volonté» ou de «la liberté de commerce et d’industrie» porte
atteinte a I'économie nationale/communautaire ou & un marché donné, sa
restriction devient diamétralement d’hégémonie voire d’ordre public. Cette
particularité bien réjouissante ne s'explique que par le refus catégorique du
Royaume du Maroc ainsi que de la plupart des pays membres de I'Union
Européenne d'adopter une politique de «capitalisme sauvage» ou de
«capitalisme de connivence».

d- Plan de déploiement de I’étude:

Le cadrage juridique de «l’environnement concurrentiel» est fait en
référence a deux éléments essentiels qui lui conferent une dimension
normative certaine par rapport a sa fonction et par rapport a son contexte.
Conséquemment, la circonscription du marché pertinent servira
principalement a détecter la présence des pratiques répréhensibles.
Notamment a travers la dynamisation de la corrélation «marché pertinent-
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comportement des concurrents» (A). Cette démarche d’évaluation sera
différente suivant la nature et I’origine de la pratique portant atteinte au libre
jeu de la concurrence. Ce selon qu’il s’agisse d'une entente ou d'un abus de
position dominante. D’ou la nécessité de la mise en ceuvre de la logique
corrélative «marché pertinent-effet restrictif» (B).

Résultats de I’étude :

Aussi, cette étude nous a-t-elle permis de mettre en évidence trois
facteurs concluants a prendre en ligne de mire par les autorités de la
concurrence des systémes juridiques marocain et européen dans le contexte de
I’appréhension pragmatique du «marché pertinent». Il s’agit, d'une part, de
I’approche du «marché pertinent» orientée vers la démarcation de
«I’environnement concurrentiel», notamment, a I’aune des comportements des
acteurs du marché (a). Il est question, d'autre part, de I’approche du «marché
pertinent» réalisée par référence au «contexte temporel» des «comportements
prohibés» découlant de I’entreprise se trouvant au sein de [’enceinte
concurrentielle (b), mais aussi eu égard a «la finalité intrinseque et
extrinseque» des comportements reflétant la dimension stratégique des
activités initiées par l'entreprise suspecte de fausser la concurrence sur le
marché en cause (C).

a- La prévalence de la variable «comportement de I’entreprise» dans
’appréhension du «marché pertinent) de ’entreprise:

L’approche globale du périmetre du marché a l'intérieur duquel la
concurrence s'exerce entre les entreprises, ne peut servir de cadre a
I’instauration de la «sécurité¢ du commerce juridique», que si cette approche a
pour fin I’examen du «comportement des acteurs économiques» au sein de
I’enceinte concurrentielle. Le souci de garantir la prévalence de « la sécurité
du commerce juridique» entre entreprises au sein du marché concurrentiel
demeure tributaire de la protection des droits et des intéréts de ces entreprises.
En ce sens, lorsqu'une entreprise est suffisamment cuirassée, elle peut se
concentrer sur le déploiement de son activité, sans crainte que ses droits soient
Iésés ou de léser les droits d'un concurrent.

Etant définit comme I'endroit ou différentes entreprises se font
concurrence sur un marché en cause, «l’environnement concurrentiely,
concerne essentiellement la fagon dont une entreprise est affectée par sa
concurrence et la fagon dont elle adapte ses pratiques pour étre competitive.
Désignant, ainsi, I'écosysteme dans lequel différents « acteurs du marche » se
livrent concurrence en utilisant dissemblables décisions afférentes au
déploiement des stratégies de fixation des prix, des canaux de distribution et
des tactiques promotionnelles...etc. Fait que «l’environnement des
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entreprises» n’est pas a I’abri des aléas générés par les comportements adoptés
par les entreprises au sein du marché.

Inébranlablement, «les comportements des entreprises» dans des
contextes concurrentiels influencent largement I'évolution de la structure
génerale de milieu des affaires, les décisions des entreprises gouvernant la
détermination des quantités a produire (politique produit) et des prix auxquels
elles peuvent vendre les biens produits (politique prix) impactent
effectivement sur la position des entreprises sur le marché. Dans la mesure ou
les décisions concernant les prix, les quantités et la nature de biens ou services
faisant l'objet de transactions définissent la puissance du marché des
entreprises via le renforcement de la prépondérance économique par
I'entremise de la réalisation Iégitime ou illégitime de la valeur ajoutée tout le
long du processus concurrentiel. Et méme si les entreprises se comportent, en
effet, de maniére purement individualiste et autonome et qu'uniquement leur
résultat individuel sont a consolider. Dans le cadre d'un «esprit de capitalisme»
marqué par la connivence, les autorités de la concurrence des systemes sous
examen devraient étre, en effet, résolument placés dans la situation de
répondre a la question de savoir si les comportements apparents des
entreprises faisant partie d'un méme systéme conduisent-ils ou non au
cloisonnement du marché.

La «définition du marché pertinent» devrait étre orientée vers la
démarcation de la nature méme de «l’environnement concurrentiel»
gouvernant le marché. En tenant compte des différentes facettes des
«comportements émanant des entreprises» et a I'origine desquelles se pose le
probléme «d’entrave au libre jeu de la concurrence», qu'il s'agisse d'une
entente ou d'un abus de position dominante.

Aussi, est-il que la corrélation connexe entre la nécessité de «définir le
marché pertinent» et I’appréhension du «comportement de 1’entreprise» sur le
marché revét in factum une signification toute particuliere, qu'il faudrait que
les autorités de la concurrence des systemes juridiques marocain et européen
explorent dans le cadre de leur ceuvre régulateur du marché.

Une appréhension légale performante du fait concurrentiel sur un
marché donné demeure dépendante stricto sensu de la compréhension des
¢léments faisant «l’environnement concurrentiel» dans lequel évoluent les
acteurs du marché, ce en vue d’évaluer la «performance d'un marché» donné
et son adhésion aux termes de la loi en vigueur. Aussi, au niveau de 1’acte de
prospection du fait concurrentiel, les autorités de la concurrence des systémes
marocain et européen sont appelées a mettre 1’accent sur «le fonctionnement
des entreprises» dans le marché intérieur. Devrait étre pareillement pris en
ligne de mire le déploiement des «chaines de valeur des entreprises» présentes
au sein du marché en cause au méme titre que «les réseaux et stratégies
d'extension des entreprises» dans leur ensemble (DUSSANGE, P. 1986).
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En vue de limiter la complexité et I'incertitude et pour mieux connaitre
«l'environnement concurrentiel» de I'entreprise. Un diagnostic stratégique de
la «structure du marché» et de la «performance du marché» par les autorités
de la concurrence ad hoc devrait étre @ méme de procurer une connaissance
consolidée des concurrents sur le marché (BIENAYME, J. 1998).

En effet, la «performance d'un marché» dépend essentiellement du
«comportement des acteurs économiques» agissant en son sein, en termes de
la détermination des prix, de la coopération courte ou implicite entre
entreprises, des stratégies de production et de la communication de proximite,
de la politique d'investissement initiée par 1’entreprise, ainsi que des moyens
mis a la disposition pour défendre les intéréts de 1’entreprise sur le marché
(PORTER, M. 1982).

Le comportement des acteurs économiques dépend, a son tour, de la
structure de marché, autrement dit, du nombre et du poids des protagonistes
du marché, du degré de substituabilité des produits ou de l'absence des
barrieres a I'entrée ou a la sortie de I'entreprise (CHANDLER, A. 1972).

Ainsi, la nécessité de la mise en oeuvre de 1’acte de «la définition du
marché pertinent» par les soins des autorités de la concurrence des systémes
sous examen dans le cadre de la dynamisation de 1’arsenal juridique régissant
«la sphere concurrentielle» s’affiche comme étant une exigence impérieuse a
la consolidation de «l'ordre public économique». Ce n'est pas une fin en soi,
mais plutdt une partie intégrante du cadre d'analyse des contours de la scéne
économique. Ayant pour but d'identifier I'ensemble des sources
d'approvisionnement exercant une contrainte concurrentielle suffisamment
importante sur le marché en cause, la définition du marché est indispensable
sur le plan juridique, vu qu'elle permet de déceler les caractéristiques d'un
marché et de vérifier en I’occurrence, l'existence réelle ou potentielle
d'éventuelle restriction de la concurrence (EL AZHARY, M. 2022).

De sus, en tenant compte du fait que I’entreprise est présumée maitriser
son environnement concurrentiel en cherchant 1’avantage concurrentiel et en
créant et développant une part de marché importante par 1’entremise d’une
arme concurrentielle. 1l est donc indispensable aux autorités en charge de la
concurrence de diagnostiquer «le comportement concurrentiel» en se référant
au «milieu de ’entreprise» pour mieux qualifier le degré d’intensité de 1’acte
susceptible de nuire au «libre jeu de la concurrence» au sein du marché
intérieur.

b- L’ampleur du facteur «temps» dans ’appréhension du «marché
pertinent» de ’entreprise:
Aujourd'hui, il est clair que la «définition du marché pertinent»

repositionnée explicitement comme un outil efficient de la mise en ceuvre de
la politique de la concurrence, est jugée assez fluctuante, dans la mesure ou le
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cadre conceptuel d'analyse qu'on lui assigne, tient fondamentalement compte
de la nature du probleme induit par la concurrence ainsi que de son contexte.

Contextuellement traitant, nous estimons que l'approche du «sujet
économique» voire «l'entreprise» en fonction d'une «représentation du temps»
n'a autres finalités que de mettre en adéquation le «sujet économique » en
cause ainsi que l'activité qu'il initie avec I'espace immatériel sur lequel ladite
activité prend forme. Il est question d'une conceptualisation de l'activité de
I'entreprise a I'aune du «facteur temps». Un paradigme plus global qui consiste
en une appréhension matérielle du «déploiement de I'entreprise», laquelle est
effectuée en tenant compte du «comportement de I'entreprise» sur le marché,
dont I'optique étant de permettre de connaitre au mieux le milieu concurrentiel
ou se déploie I'essence méme de I'entreprise ou de I'activité économique.

L’approche du «marché pertinent» du point de vue du «facteur tempsy,
fait office d’un vecteur concluant en vue de 1’appréhension des pratiques
visant a «fausser la concurrence sur le marché», dans la stricte mesure ou une
telle approche tient compte de la perspective du moment dans lequel «la
démarcation du marché concerné» devrait étre menée.

Ainsi, il est établi que la «définition du marché pertinent» en matiére
d'entente et d'abus de position dominante se fait sur une base rétrospective. En
effet, dans le cas de I’entente et de I’abus de position dominante, le futur
important peu, I'analyse du marché se concentre principalement sur le moment
passé et présent, notamment par référence aux indices de «performance de
I’entreprise», a savoir le «positionnement de 1’entreprise» sur le marché et «la
part du marché» détenue par I’entreprise (LESQUINS, J- L. 1994).

En sus, dans l'analyse du «comportement réel des acteurs
économiques», les aspects objectifs liés au «temps astronomique réel» dans
lequel les entreprises connaissent leur genese et floraison, en termes de
moment passé et moment présent du continuum viager de I'entreprise. Et les
aspects subjectifs fondés sur I'appréciation du «comportement des entreprises»
et ses répercussions sur le marché et la concurrence, en termes de stratégies de
positionnement ou de son corollaire part de marché. Les deux aspects
d’analyse gouverneés par la dimension temps convergent de maniere que I'on
peut constater que les entreprises les introduisent fatalement dans le
déroulement de leurs activités (SIBONY, A-L. 2008).

Cette perspective fondée sur la prévalence du «facteur temps» dans la
démarcation des ententes et de I’abus de position dominante trouve sa source
dans la nature méme du probléme et du contexte des litiges mettant en cause
ses catégories juridiques. Aussi, les textes régissant les interdictions en cause
devraient-ils entrevoir 1’instrumentalisation de «la variable temps» dans le
cadre de I'approche de «la définition du marché pertinent» des entreprises en
cause
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c- L’importance du déploiement de «la logique finalistique» dans
Dappréhension du «marché pertinent» de ’entreprise:

S’agissant de mettre 1’accent sur «l’essence du phénomene
organisationnel» étudié sous toutes ses dimensions, ce n’est pas I’acception a
lui attribuer conventionnellement qui compte le plus. Mais celle que fait
apparaitre son «interaction avec 1’écosystéme environnant», en tenant compte
des circonstances conjoncturelles.

Il s’agit, le cas échéant, de la mise en ceuvre par les autorités de la
concurrence sous examen des «indicateurs de performances» ou «indices
pertinents» reflétant la dimension stratégique des activités initiées par
I'entreprise suspecte de fausser la concurrence sur le marché. La finalite voire
I’intention réfractaire étant dégagée de la substance étudiée elle-méme, par
I’entremise de 1’exploration de son contexte, de sa logique intrinseque ou
stratégies, de son but et de son objet (POSNER, R., 2002).

Il est question pour les autorités de la concurrence des systémes
juridiques sous examen de la mise en évidence d’un raisonnement critique,
lequel s’érigeant sur un fondement d’ordre de «la finalité intrinseéque et
extrinseque» du comportement prohibé découlant de 1’entreprise se trouvant
au sein de ’enceinte concurrentielle. Cette approche contextuelle casuistique
repose initialement sur le rble précurseur de la «définition du marché
pertinent» a I’occasion de la mise en ceuvre des dispositions relatives a
l'entente d’une part, et a I'abus de position dominante, d’autre part.

De facto, en dépit du fait que I'entente et I'abus de position dominante
s’affichent comme deux catégories juridiques ayant en point d’intersection de
porter atteinte au libre jeu de la concurrence. Il n'en demeure pas moins
important de dépouiller la teneur de I’interprétation finalistique particuliére
fournie par la «définition du marché pertinent» en ce qui a trait a la nature
contextuelle dissemblable des deux pratiques anticoncurrentielles en cause
(BOSCO, D. ET PRIETO, C. 2013).

Ainsi, dans le cas de I'abus de position dominante, il est admis que la
«definition du marché concerné» s'insére dans le contexte de la démonstration
de la dominance. Aussi, faudrait-il avant toute chose définir le marché sur
lequel I'entreprise est supposée jouir d'une position de prépondérance
économique avant de pouvoir constater 1’abus de dominance en lui-méme
(DESAUNETTES-BARBERO, L. ET THOMAS, E. 2019).

En matiere d'entente, la délimitation du «marché pertinent» a pour
office sacerdoce de déterminer la question essentielle de savoir si I'entente est
susceptible de produire un effet sensible sur la concurrence (EL AZHARY,
M. 2021).

La recherche de la finalité de la substance sous examen, a savoir le
comportement réfractaire dégagé par «l'entreprise» suspecte d’adhésion a une
pratique supposée de nature a fausser la concurrence effective au sein de
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I’aréne concurrentielle. S’affiche comme étant un jugement de valeur méritant
un traitement contextuelle casuistique selon 1’acte initié par l'entreprise, qu’il
s’agisse d’une entente ou d’un abus de position dominante. Un traitement
ayant pour fin de lever les incertitudes que souléve I’existence matérielle du
dommage a la concurrence. Un traitement reposant initialement sur le réle
précurseur de la «définition du marché pertinenty de 1’entreprise en
«interaction avec I’écosystéme environnanty.

Discussion :
A- Le recours a la corrélation « marché pertinent-comportement de
P’entreprise » :

L’approche globale du périmétre du marché a l'intérieur duquel la
concurrence s'exerce entre les entreprises, ne peut servir de cadre a
I’instauration de la «sécurité du commerce juridique», que si cette approche a
pour fin I’examen du «comportement des acteurs économiques» au sein de
I’enceinte concurrentielle. Le souci de garantir la prévalence de «la sécurité
du commerce juridique» entre entreprises au sein du marché concurrentiel
demeure tributaire de la protection des droits et des intéréts de ces entreprises.
En ce sens, lorsqu'une entreprise est suffisamment cuirasseée, elle peut se
concentrer sur le déploiement de son activité, sans crainte que ses droits soient
Iésés ou de léser les droits d'un concurrent.

Autrement dit, la «définition du marché pertinent» devrait étre orientée
vers la démarcation de la nature méme de «l’environnement concurrentiel»
gouvernant le marché. En tenant compte des différentes facettes des
« comportements émanant des entreprises » et a I'origine desquelles se pose le
probléme « d’entrave au libre jeu de la concurrence », qu'il s'agisse d'une
entente ou d'un abus de position dominante

Aussi, est-il que la corrélation connexe entre la nécessité de «définir le
marché pertinent» et I’appréhension du «comportement de 1’entreprise» sur le
marché revét in factum une signification toute particuliere, qu'il faudrait au
prime abord éclaircir la teneur (a) avant d'envisager sa portée pratique (b).

a- La teneur de la corrélation « marché pertinent-comportement de
Dentreprise » :

Le concept «environnement concurrentiel» fait référence au systéme
dans lequel différentes entreprises se font concurrence en utilisant divers
canaux de commercialisation, stratégies, méthodes de tarification. Il est donc
essentiel de comprendre «I’environnement concurrentiel» dans lequel
évoluent les acteurs du marché pour évaluer la «performance d'un marché».
Aussi, I’accent devrait-elle étre mis sur le fonctionnement des entreprises dans
le marché intérieur. Devrait étre pareillement pris en ligne de mire le
déploiement des chaines de valeur des entreprises présentes au sein du marché
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au méme titre que les réseaux et stratégies d'extension des entreprises dans
leur ensemble, afin de pouvoir analyser les nouveaux marchés a pénétrer ainsi
que les éventuels changements y afférents (DUSSANGE, P. 1986).

En vue de limiter la complexité et I'incertitude et pour mieux connaitre
«I'environnement concurrentiel» de I'entreprise, autrement dit, le marché et sa
potentialité. Un diagnostic ou analyse stratégique de la «structure du marché»
et de la «performance du marché» devrait é&tre a méme de procurer une
connaissance consolidée des concurrents sur le marché en intégrant des
facteurs et des variables tant externes qu'internes a l'organisation
(BIENAYME, J. 1998).

A bien vrai dire, la «performance d'un marché» dépend essentiellement
du «comportement des acteurs économiques» agissant en son sein, en termes
de la détermination des prix, de la coopération courte ou implicite entre
entreprises, des stratégies de production et de la communication de proximite,
de la politique d'investissement initiée par 1’entreprise, ainsi que des moyens
mis a la disposition pour défendre les intéréts de I’entreprise sur le marché
(PORTER, M. 1982).

Le comportement des acteurs économiques dépend, a son tour, de la
structure de marché, autrement dit, du nombre et du poids des protagonistes
du marché, du degré de substituabilité des produits ou de l'absence des
barriéres a I'entrée ou a la sortie de I'entreprise (CHANDLER, A. 1972).

Dans un environnement competitif, I'entreprise est confrontée a
différents types de «barriéres» pouvant constituer un cul de sac a son entrée
ou a sa sortie d'un marché en cause. Certaines de ces barriéres sont d'origine
technique ou d’origine réglementaire, d'autres proviennent, le cas échéant, de
la faculté des entreprises installées sur le marché en cause d'empécher I'entrée
en maintenant durablement les prix au-dessus du niveau du colt moyen ou en
limitant I'offre (MARCH, J.1999).

Le vocable «barriére a I’entrée» renvoi au fait que les conditions
viageres de marché sont de nature a rendent impossibles 1’entrée de nouveaux
acteurs sur un marché donné. Le concept de «barriere a ’entrée» étant, donc,
prépondérant dans ’orientation de la politique lIégaliste de la concurrence. La
consécration de ce concept toléere en particulier de mieux jauger la
contestabilit¢ du marché, et permet de méme d’afficher ostensiblement
I’existence d’abus de dépendance économique (FEYDEL, R. 2015).

Le trait caractéristique le plus drastique d'un marché étant son étendue
dans lequel les entreprises peuvent mettre sur pied, a travers leurs
comportements respectifs, des «barrieres a I'entrée», mais aussi des «barriéres
a la sortie», et mettre les acteurs a 1’enceinte concurrentielle en difficultés. Le
vocable «barricre a la sortie» désigne I’ensemble des obstacles qui astreignent
une entreprise cherchant a quitter un marché qui n'offre plus de perspective
rentable a maintenir une activité donnéee. Ou bien parce que I’entreprise en
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cause est contractuellement liée a un autre partenaire économique et que la
rupture du contrat en cours serait financiérement lourd ou insupportable, soit
¢tant donné que I’activité encore fonctionnelle de [’entreprise lui est
indispensable pour accomplir d’autres opérations, ou car celle-Ci espere
pouvoir un jour amortir le colt génére par cette activité peu rentable. Ces
«barriéres a la sortie» du marché peuvent, effectivement, constituer une
«barricre a I’entrée» pour les autres acteurs €économiques conculrents
(BROCK, W. 1983).

Ainsi, la définition du marché n'est pas une fin en soi, mais plutét une
partie intégrante du cadre d'analyse des circonférences de la sphere
économique. Ayant pour but d'identifier I'ensemble des sources
d'approvisionnement exercant une contrainte concurrentielle suffisamment
importante sur le marché en cause, la définition du marché est indispensable
sur le plan juridique, vu qu'elle permet de déceler les caractéristiques d'un
marché et de vérifier en 1’occurrence, l'existence réelle ou potentielle
d'éventuelle restriction de la concurrence (EL AZHARY, M. 2022).

Dr’ailleurs, étant donné que la position qu’occupe une entreprise sur le
marché est de nature a influencer son comportement stratégique, dans la
mesure ou cette prépondérance peut désigner éventuellement la capacité de
cette entreprise ou son aptitude a porter atteinte a la concurrence en constituant
des « barrieres a I’entrée » d’autres acteurs économiques. Ce nommément par
I’adoption de la stratégie visant a augmenter profitablement les prix pendant
une certaine période au détriment ultime du marché en général et du
consommateur a titre particulier. La définition du marché va essentiellement
viser a Vvérifier la présence ou non d'un tel comportement, dans la mesure ou
seul ce genre de comportement est visé par les dispositions luttant contre les
pratiques anticoncurrentielles. Ainsi, le défaut de cet agissement récriminé
rend surannée toute intervention des instances de concurrence (LIEBELER,
W.1978).

Or, il est important daffirmer clairement que la corrélation
interagissant entre la nécessité de «définir le marché pertinent» et
I’appréhension du «comportement de I’entreprise» sur le marché s'applique
sans exception tout autant a I'entente qu’a l'abus de position dominante (EL
AZHARY, M. 2021).

De par ailleurs, la mise en ceuvre de la corrélation entre «la définition
du marcheé» et «la recherche de la présence d'une éventuelle pratique
anticoncurrentielle» sur le marché trouve sa source dans les textes et dans la
pratique des instances de la concurrence. A ce propos, il est important de
souligner que l'affirmation de cette corrélation par les deux systemes
juridiques en examen demeure constante a I'heure actuelle.

En droit européen, bien avant que la Communication de la
Commission Européenne de 1997 sur la définition du marché pertinent aux
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fins de l'application du droit de la concurrence, ne pose le précepte de la
corrélation qui existe entre «la définition du marché pertinent» et «1’existence
éventuelle des pratiques anticoncurrentielles», la Cour de Justice de la
Communauté Européenne, aujourd’hui, Cour de Justice de 1’Union
Européenne 1’avait consacré d’une maniere effective.

En effet, la Cour de Justice de la Communauté Européenne a pour la
premicre fois posé de manicre formelle cette corrélation. Ce a I’occasion de
«I'affaire Michelin», en réaffirmant la nécessité de la définition du marché
pertinent. En observant que la détermination du marché en cause devrait servir
a titre principale a évaluer si I'entreprise concernée a la possibilité de faire
obstacle au maintien d'une concurrence effective et de se comporter, dans une
mesure appréciable, indépendamment de ses concurrents, de ses clients et des
consommateurs (CJCE, NV Nederlandsche Banden Industrie Michelin c.
Commission, 9 nov. 1983, aff. 322-81, Rec. 1983-03461, pt. 37).

Ainsi, il y a lieu de souligner que cette corrélation entre «le marché
pertinent» et «le comportement des agents économiques» sur le marché a été
adoptée systématiquement la Commission Européenne (COMMISSION CE,
Communication sur la définition du marché pertinent aux fins de I'application
du droit de la concurrence, JO C 372 du 03 décembre 1997).

En effet, au niveau de la Communication de la Commission de 1997
sur la définition du marché pertinent aux fins de I'application du droit de la
concurrence a confirmé I’existence de cette corrélation en prévoyant
clairement que «la définition du marché pertinent permet d'identifier et de
définir le périmetre a l'intérieur duquel s'exerce la concurrence entre les
entreprises. Elle permet d'établir le cadre dans lequel la Commission applique
la politique de la concurrence. Son objet principal est d'identifier de maniére
systématique les contraintes que la concurrence fait peser sur les entreprises
en cause» (COMMISSION CE, Définition du marché pertinent du marché
pertinent aux fins de I'application du droit de la concurrence, JO C 372 du 03
décembre 1997, pt. 2).

Dr’ailleurs, cette corrélation a été rappelée et consolidée par les
récentes décisions de la jurisprudence européenne (V. notamment : CJCE,
Tetra Pak International SA c. Commission, 14 nov. 1996, aff. C333/94P, Rec.
1996 1-05951, pt. 13 ; TPICE, Kish Glass & Co. Ltd c. Commission, 30 mars
2000, aff. T-65/96, Rec. 2000 11-01885, pt. 62 ; TPICE, Airtours plc c.
Commission, 28 juin 2004, aff. T-342/99 DEP, Rec. 2004 11-01785; TPICE,
Schneider Electric SA c. Commission, 31 janv. 2006, aff. T-310/01. Rec. 2006
11-00111).

En évoquant que la démarcation du marché a pour finalité principale
d'identifier de maniere systématique les contraintes que la concurrence fait
peser sur les concurrents, la Commission Européenne pose clairement que la
définition du marché n'a dautre fin que d’appréhender les pressions
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concurrentielles qui pésent sur I'entreprise en cause. Cette pression dépend
fermement de la position de I'entreprise sur le marché. Si cette position est
forte, I'entreprise pourra s'affranchir de ses pressions. Le cas contraire,
implique que la concurrence ne devrait pas étre faussée (DIAWARA, K.
2008).

D’ailleurs, cette thése a été consacrée en droit marocain de la
concurrence en vertu de ’article 9 de la loi n® 104-12 qui prévoyant que « Ne
sont (...) pas soumis aux dispositions des articles 6 et 7 (...) les accords
d’importance mineure qui ne restreignent pas sensiblement le jeu de la
concurrence, en particulier les accords entre petites ou moyennes
entreprises ».

A D’instar ce qui est exposé ci-dessus a propos du déploiement du droit
européen de la concurrence et sans préjudice aux exclusions propres a chacun
des régimes juridiques. La méme situation prévaut en droit marocain eu égard
a l'affirmation de la corrélation coexistent entre la nécessité de « définir le
marché » et I’appréhension du « comportement de I’entreprise » sur le marché,
aussi bien en vis-a-vis de ses concurrents que du consommateur finale, a la
seule différence prés qu’il y a beaucoup plus de nitescence en droit marocain
qu'en droit européen (EL AZHARY, M. 2021).

En effet, le décret n° 2-23-273 du 2 kaada 1444 (22 mai 2023)
modifiant et complétant le decret n°® 2-14-652 pris pour ’application de la loi
n°® 104-12 relative a la liberté des prix et de la concurrence, ainsi que les
décisions et avis émanant du Conseil de la Concurrence reconnaissent
clairement I’existence de cette corrélation.

C'est ainsi que le nouveau décret n° 2-23-273 pris pour I’application
de la loi n°® 104-12 relative a la liberté des prix et de la concurrence, prévoit
notamment dans son article 9 que l'objectif général de la définition du marché
lors de l'analyse de l'activité des entreprises ou groupes concernés des
entreprises sur le marché est d'identifier si « ces pratiques affectent un marché
(...)».

Pareillement, au-dela de I’exposé du récit afférent a de I’hégémonie de
I’intérét que revét la définition du marché en cause, le décret sus- référencié
consacre in extenso une definition précise au marché concerné, en énongant
ainsi « un marché concerne est considéré comme affecté : si deux ou plusieurs
entreprises ou groupes visé aux points 2 du présent formulaire exercent des
activités sur ce marché et que leurs parts cumulées atteignent 25% ou plus.
Ou si une entreprise au moins visée au point 2 exerce des activités sur ce
marche et qu‘une autre de ces entreprises ou groupe exerce des activités sur
un marché situé en amont ou en aval ou connexe qu'il y ait ou non des relations
de fournisseur a client entre ces entreprises, des lors que, sur I'un ou l'autre
de ces marchés, I'ensemble des entreprises ou groupes visés au point 2
atteignent 25% ou plus. Un marché peut également étre affecté du fait de la
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disparition d'un concurrent potentiel due a I'opération » (Décret n° 2-23-273
du 2 kaada 1444 (22 mai 2023) modifiant et complétant le décret n° 2-14-652
pris pour I’application de la loi n°® 104-12 relative a la liberté des prix et de la
concurrence, Annexe -2- Dossier de notification d'une opération de
concentration, pt. 3. Marchés concerné, p. 1242).

Sous toutes réserves au precepte erigé en vertu du texte réglementaire
sus-évoqué, le Conseil de la Concurrence du Royaume du Maroc met, de sa
part, cette corrélation dualiste en exergue avec un dynamisme a son apothéose.
Ce en la réaffirmant de maniere constante, a I'instar de la décision n°12/10 du
14 octobre 2010, portant sur la demande d’avis de I’ Association Marocaine de
Plasturgie au sujet des mesures de sauvegarde déposées par la SNEP aupres
du Ministere du Commerce Extérieur (V. a ce propos: Conseil de la
Concurrence du Royaume du Maroc. Rapp. ann. 2010, Décision du Conseil de
la Concurrence n°12/10 du 14 octobre 2010 portant sur la demande d’avis de
[’Association Marocaine de Plasturgie sur les mesures de sauvegarde déposée
par la SNEP aupreés du Ministere du Commerce Extérieur, pp. 38-39).

D’apres la décision n° 12/10 du 14 octobre 2010 quant au dossier
relatif a la plasturgie soumis au Conseil par 1’Association Marocaine de la
Plasturgie (AMP) au sujet des mesures prises par la Société Nationale
d’Electrodialyse et de Pétrochimie (SNEP), « le rapport du Conseil s est attelé
a ’étude des données générales de la demande d’avis, la présentation des
différentes positions des parties concernées, le cadre juridique des mesures de
sauvegarde et I’analyse du marché du PVC. Les principales conclusions ont
insisté sur la nécessité de protéger la production nationale, d’évaluer le lien
des mesures de sauvegarde avec la notion d’intérét général » (V. a ce titre :
Conseil de la Concurrence du Royaume du Maroc. Rapp. ann. 2010, Chapitre
1. Activité générales du Conseil, p. 22).

Ainsi, constate-t-on qu'en droit marocain, la définition du marché est
tournée vers I'objectif ultime de la recherche du lien entre le marché affecté et
les agissements de 1’agent économique concerné en vue de la mise en
application des mesures de sauvegarde de «la sécurité du commerce
juridique » sur le marché intérieur.

Cet objectif de sauvegarde de «la sécurité du commerce juridiques» sur
le marché intérieur pousse donc, a priori, les instances de la concurrence des
systemes juridiques sous examen a mieux chercher a connaitre
«’environnement concurrentiel» dominant un marché donné, notamment en
mettant la lumiére sur les stratégies apparentes et occultés des entreprises,
leurs objectifs, leurs forces, leurs faiblesses et leurs modes de réaction face a
la concurrence.

L’ensemble de ces connaissances liées a titre principal aux
«comportements des entreprises» en antagonisme au sein de 1’enceinte
concurrentielle, permettront de mesurer le degré de la concurrence et les
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moyens d’y faire face, mais aussi, la mise en place des objectifs visant a
anticiper les réactions réfractaires a venir comme 1’identification des forces et
faiblesses qui facilitent la détection des zones de différenciation et d’attaque
anticoncurrentielle. Enfin, sur la base des éléments se rapportant au «milieu
de DP’entreprise», il est désormais possible aux autorités en charge de la
concurrence de connaitre les profils types de réaction permettant d’ajuster
voire réguler la trajectoire des entreprises en rivalité par rapport a la finalité
ultime du «maintien du libre jeu de la concurrence sur le marché».

Les autorités en charge de la concurrence ont donc absolument besoin
de comprendre ce qui crée la valeur chez ’entreprise sur un marché¢ donné
voire renforce son positionnement. Aussi, faudrait-il a la fois analyser les
particularités stratégiques qui démarquent I’entreprise en rivalité et la fagon
dont ceux-ci impactent son comportement sur le marché, ce en évaluant leurs
répercussions sur les performances des différents concurrents.

En tenant compte de ce qui précede, nous avons vu que pour étre
performante, D’entreprise est présumée maitriser son environnement
concurrentiel en cherchant I’avantage concurrentiel et en créant et en
développant une part de marché importante par 1’entremise d’une arme
concurrentielle. Il est donc indispensable aux autorités en charge de la
concurrence de diagnostiquer «le comportement concurrentiel » en se référant
au « milieu de I’entreprise» pour mieux qualifier le degré d’intensité de 1’acte
susceptible de nuire au «libre jeu de la concurrence» au sein du marché
intérieur.

b- La portée de la corrélation « marché pertinent-comportement de
DPentreprise »:

Le droit de la concurrence s’affiche, a ce standard, et au-dela de sa
dimension juridique, une dimension symbolique et économique. Sans avoir a
évoquer sa dimension économique évidente corroborée de par son objet, le
fonctionnement du marché, ses concepts et ses méthodes, sa dimension
symbolique s’articule fondamentalement sur le maintien de la «paix au sein de
la communauté humaine» baptisée couramment dans une appréhension
juridico-économique la « prestance du marché intérieur » (BENAMOUR, A.
2010).

De facon global, le grand droit de la concurrence traitant a titre
principal des pratiques restrictives, par [D’interdiction des ententes
anticoncurrentielles et des abus de position dominante, veillant ainsi a la
restauration de «1’égalité et la liberté dans 1’acces au marché » dite «1’égalité
de traitement ex et ante entre entreprises», la ou les forces naturelles du marché
favorisées par les différentes facettes des «comportements des entreprises»,
auraient conduit a la parturition de puissance économique. Géniteur de
puissance économique pour les uns, il est incontestablement catalyseur de
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contraintes pour les autres ; selon que I’on se trouve d’un coté ou de I’autre, le
droit de la concurrence se dévoilera toujours a la fois salvateur et martyrisant.

Mais, étant donné que notre présent axe de recherche s’attéle a la
corrélation entre «le marché pertinent» et «le comportement des entreprises»
au sein de 1’aréne concurrentielle, il faut aller plus loin et s’interroger sur la
mise en ceuvre de ce rapport si étroit, précisément dans le domaine de
I’appréhension des actes de nature a «fausser le libre jeu de la concurrence sur
le marché». A ce propos, pour le droit de la concurrence, la recherche sera
focalisée a la fois sur 1’¢lément de puissance économique de 1’entreprise en
cause mais également sur le déploiement de son activité économique d’un
point de vue stratégique, ce notamment par I’entremise de la mise en ceuvre
de «la définition du marché pertinent» (VANDENCASTEELE, A. 1999).

La «définition du marché pertinent» sur la base du «comportement de
I’entreprise» suspecte permet tout d’abord de déceler I’é1ément de la puissance
¢conomique de I’entité en question. C’est ainsi que la «définition du marché
pertinent» par rapport au «comportement de I’entreprise» devrait
essentiellement étre prise en compte dans 1’analyse des ententes et pratiques
prohibées comme dans I’analyse des abus de position dominante sur le marché
(LE ROY, F. 2007).

Au standard de 1’analyse des ententes et pratiques concertées, les
capacités de pénétration du marché par les entreprises ayant recours aux
ententes anticoncurrentielles pour renforcer leur position sont mesurées pour
déterminer au final la puissance économique des entités en connivence.
Inébranlablement, la «définition du marché pertinent» congue sur les
soubassements factuels qui conditionnent I’évaluation de I’impact de la part
des entreprises suspectes sur le marché de produits et géographique en cause,
I’évaluation de la puissance financiére détenues par celles-ci...etc., fait que la
«définition du marché pertinent» est un élément, certes, prépondérant, mais,
demeure un facteur parmi tant d'autres dans le processus d'évaluation factuelle.
Est eégalement pris en compte dans le cadre de 1’appréhension du fait
réfractaire aux régles de la concurrence, 1’aspect corrélatif dit «comportement
des entreprises» parties a la relation interdite. On retrouve, ainsi, la stratégie
de gestion du réseau de distribution de I’entreprise, la place des concurrents,
le portefeuille de marques, la puissance compensatrice des acheteurs ou des
fournisseurs...etc. (BOY, L. 2005).

Au niveau de I’analyse de I’abus de position dominante, qui passe
nécessairement par la recherche préalable d’une position de prépondérance
économique sur un marché donné, le «<comportement de I'entreprise» en cause
sera également prise en compte, ce a cb6té de la «définition du marché
pertinent» via la part de marché, pour déterminer si, préalablement, il y a
position dominante sur le marché de référence. Cette analyse factuelle d’ordre
comportementaliste se fait par I’intermédiaire de I’évaluation des stratégies
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d’investissement de l'entreprise suspecte. On tiendra compte pareillement,
comme indice de prépondérance économique, de 1’avancée technologique
d’une entreprise par rapport a ses concurrents au sein de [’aréne
concurrentielle (AZEVEDO, J-P. AND WALKER, M. 2002).

Le fait que «la définition du marche pertinent» par rapport au
«comportement de 1’entreprise» devrait agir particulierement dans le sens de
I’identification de la source d’éventuelle contrainte susceptible de «peser sur
le marché», permet de mieux asseoir la nécessité de cette phase.

Ainsi, en application de la corrélation «définition du marché pertinent-
comportement de 1’entreprise», pour que [I’interdiction des pratiques
anticoncurrentielles soit applicable, I’acte en cause devrait étre de nature a
affecter le commerce entre Etats membres ou en termes de la législation
marocaine de la concurrence «affecter le marché intérieur » voire «fausser le
libre jeu de la concurrence». Pour «affecter le commerce entre Etats membres»
voire «affecter le marché intérieur», la pratique en question devrait, sur la base
d’un ensemble d’¢léments objectifs de droit et de fait, permettre d’envisager
avec un degré de probabilité suffisant qu’elle puisse exercer une influence
directe ou indirecte, actuelle ou potentielle, sur les courants d’échange sur le
marché. Une influence dépendant essentiellement du « comportement des
entreprises » parties a 1’acte concerté, lequel comportement additionné a la
position que détient les entités en cause sur le marché, pourrait nuire a la
réalisation des objectifs d’un marché concurrentiel salubre. En outre, la
pratique en cause devrait avoir pour répercussion de «restreindre sensiblement
le jeu de la concurrence». Ainsi, cette restriction & la concurrence, qui
s’apprécie au regard d’un marché de référence ou «marché pertinent» a definir,
mais, s’apprécie pareillement sur la base du «comportement adopté par
I’entreprise» suspecte, ne devrait pas étre insignifiante (PERUZZETTO, S. ET
JAZOTTES, G. 2008).

Intervient en ce sens I’analyse fondée sur la «régle de minimis» ou du
«seuil de sensibilité». Ainsi, on retrouve des critéres essentiellement liés a la
position de D’entreprise sur le marché ainsi que le déploiement de ses
éventuelles stratégies pour déterminer si les ententes pactisées entre
entreprises sont susceptibles d’étre qualifiées d’importance mineure étant
qu’ils ne franchissent pas le prétendu «seuil de restriction». Généralement, le
«seuil de restriction» est jaugé en se référant au pouvoir de marché des
entreprises parties a I’entente, pouvoir que les autorités de la concurrence
doivent évaluer a partir des parts de marché détenues par les entreprises sur le
marché sans préjudices aux «comportements» dégages par celles-ci. Aussi,
observe-t-on que quand les entreprises sont concurrentes, I’entente est censée
ne pas «restreindre de fagon sensible la concurrence» dans la stricte mesure ou
la part de marché cumulée détenue par les parties a I’entente ne dépasse pas
dix pour cent (10 %) des parts de marché. Pour ce qui est des entreprises non
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concurrentes, le seuil étant fixé a quinze pour cent (15 %) de la part de marché
cumulée détenue par les parties a I’entente. Mais cette quantification est
écartéee en présence de « restrictions flagrantes » corroborées par le
«comportement des entreprises» visant a consolider la position abusive d’une
entreprise ou d’un groupe d’entreprises sur le marché (V. a ce propos :
Commission Européenne (CE), Communication concernant les accords
d'importance mineure qui ne restreignent pas sensiblement le jeu de la
concurrence au sens de l'article 81, paragraphe 1, du traité CE, Journal
officiel n® C368/13 du 22 décembre 2001).

Dr’ailleurs, le méme point de vue concernant le rapport problématique
de I’'impact du «pouvoir de marché» détenu par les entreprises parties a
I’entente et leur «comportement concurrentiel», est consacré en droit marocain
de la concurrence. En effet, ’article 9 de la loi n® 104-12 sur la liberté des prix
et de la concurrence promulguée par le dahir n® 1-14-116 du 2 ramadan 1435
(30 juin 2014) telle qu’elle a été modifiée et complétée par la loi n® 40-21,
prévoit la mise en application du « seuil de restriction de I’entente ». Cet article
énonce clairement que « Ne sont (...) pas soumis aux dispositions des articles
6 et 7 (...) les accords d’importance mineure qui ne restreignent pas
sensiblement le jeu de la concurrence, en particulier les accords entre petites
OU moyennes entreprises ».

En effet, la sanction des restrictions a la concurrence n'a de sens que si
celles-ci provient d'une entreprise ou d'un groupe d'entreprises détenant un
certain poids sur le marché mariées a un comportement concurrentiel déclaré
suspect, a défaut d'une telle jonction corrélative, la restriction n'est pas
considérée comme sensible. La théorie des « restrictions sensibles » est ainsi
basée sur la position de prépondérance de l'entreprise ou d’un groupe
d’entreprises en vis-a-vis des concurrents sur le marché, corroborée par un
comportement visant le cloisonnement du marché en cause.

Autant en droit marocain qu'en droit européen de la concurrence, cette
théorie des «restrictions sensibles» est acceptée et appliquée, 1’évaluation de
«’environnement concurrentiel» au sein duquel évolue I’entreprise est donc
devenue une condition sine qua non a la dynamisation de la Iégislation sur la
concurrence.

Au finale, ce fondement de corrélation entre «la définition du marché
pertinent » et «le comportement adopté par I’entreprise» sur le marché en
cause, aura le mérite de démontrer que la «définition du marché concerne»
constitue une phase essentielle pour une application efficace des regles de droit
en matiere de la concurrence (DIAWARA, K. 2008).

La définition du marché pertinent n'ayant d'autre but que de détecter et
de recadrer les agissements de I’entreprise sur le marché, I’occulter serait de
I’ordre de I'arbitraire dans un environnement économique aussi encombrant a
la mise en ceuvre du droit de la concurrence.
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Dailleurs, c'est pourquoi l'approche juridique tient a affirmer le
caractére in concreto de «la définition du marché» en tenant compte des
différentes categories juridiques a l'origine desquelles se pose le probleme
«d’entrave au libre jeu de la concurrence», qu'il s'agisse d'une entente ou d'un
abus de position dominante (EL AZHARY, M. 2021).

B- Le recours a la corrélation « marché pertinent-effet restrictif a la
concurrence » :
Aujourd'hui, il est clair que la «définition du marché pertinent»

repositionnée explicitement comme un outil efficient de la mise en ceuvre de
la politique de la concurrence, est jugée assez fluctuante, dans la mesure ou le
cadre conceptuel d'analyse qu'on lui assigne, tient fondamentalement compte
de la nature du probléme induit par la concurrence, de son contexte et de son
objet en particulier.

A vrai dire, la «définition du marché pertinent» se fait, en I’espéce, en
considération de I’origine de I’atteinte portée a la concurrence. Autrement dit,
méme si l'objet essentiel de la «définition du marché» est de circonscrire les
contours de «I’environnement concurrentiel», quel que soit le probléme de
concurrence en cause, la «définition du marché pertinent» n'est pas opérée de
maniére identique en cas d'entente ou d'abus de position dominante.

En effet, la «délimitation du marché pertinent» devrait étre effectuée
de fagon casuistique, en prenant en considération la dimension temporelle, la
nature, le contexte ainsi que l'objet des cas litigieux, selon leur catégorie
juridique. Ainsi, il s'avére que la «définition du marché pertinent» n'a pas la
méme portée en présence d'une entente ou d'un abus de position dominante.

De ce fait, c'est en considérant ce caractére que deux distinctions
doivent étre faites par rapport a I’approche du marché concerné. D'une part, la
définition du «marché en cause» a 1’aune de la «variable temps» en vue de
I’assainissement du marché intérieur en se fondant, a titre particulier, sur le
comportement de I’entreprise de méme que sur le déploiement de la structure
du marché de ladite entité en «temps astronomique réel» (a). Et d'autre part, la
«définition du marché pertinent» au vu de la «logique finalistique» de 1’acte
suspecté enfreindre le libre jeu de la concurrence, qu’il s’agisse d’une entente
ou d’un abus de position dominante (b).

a- Le déploiement du « marche pertinent» a l’aune du « facteur
temps »:

Nous estimons que I'approche du «sujet économique» Voire
«I'entreprise» en fonction d'une «représentation du temps» n'a autres finalités
que de mettre en adequation le « sujet économique » en cause ainsi que
I'activité qu'il initie avec I'espace immatériel sur lequel ladite activité prend
forme. Il est question d'une conceptualisation de I'activité de I'entreprise a
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l'aune du «facteur temps». Un paradigme plus global qui consiste en une
appréhension matérielle du «déploiement de I'entreprise», laquelle est
effectuée en tenant compte du «comportement de I'entreprise» sur le marchg,
dont I'optique étant de permettre de connaitre au mieux le milieu concurrentiel
ou se déploie I'essence méme de I'entreprise ou de I'activité économique.

L’approche du «marché pertinent» du point de vue du «facteur temps»,
fait office d’un vecteur concluant en vue de I’appréhension des pratiques
visant & «fausser la concurrence sur le marché», dans la stricte mesure ou une
telle approche tient compte de la perspective du moment dans lequel «la
démarcation du marché concerné» devrait étre menee.

Ainsi, il est établi que la «définition du marché pertinent» en matiere
d'entente et d'abus de position dominante se fait sur une base rétrospective. En
effet, dans le cas de I’entente et de I’abus de position dominante, le futur
important peu, I'analyse du marché se concentre principalement sur le moment
passé et présent, notamment par référence aux indices de «performance de
I’entreprise», a savoir le «positionnement de 1’entreprise» sur le marché et «la
part du marché» détenue par ’entreprise (LESQUINS, J- L. 1994).

De facon davantage rudimentaire, le «positionnement d’une
entreprise» sur le marché étant la maniére dont I’entreprise construit au présent
I’image a travers laquelle elle souhaite étre percue dans un secteur d’activité
donné voire un marché. Cette perception acquise au présent étant le feed-back
voire la mise en exergue d’une «stratégie antérieur de positionnement» sur le
marché. Un positionnement efficient se voit réaliser légitimement lorsque la
perception cuirassée au moment présent est synchrone avec la stratégie
échafaudée au temps passé par Dentreprise (LAMBIN, J-J. ET DE
MOERLOOSE, CH. 2016).

Toute entreprise se fixe préalablement des choix stratégiques
hétéroclites pour marquer I’étendue de son impérium sur un marché. Par voie
de conséquence, dans un méme secteur d’activité, les entreprises protagonistes
du marché ne se retrouvent pas inévitablement en concurrence directe, mais
peuvent 1’étre occultement. Aussi, et pour mieux les différencier de fagon
ostensible, a-t-on mis a contribution I’indice de performance «positionnement
de I’entreprise» lequel désigne le processus a travers lequel une entreprise ou
un groupe d’entreprise classifié dans un méme secteur d’activité dit en matiere
de la concurrence « marché pertinent » (TROUT, J. AND RIVKIN, S. 1996).

Le positionnement de 1’entreprise peut se concevoir notamment a
travers le déploiement de facto des stratégies de 1’entreprise sur le marché, par
I’intermédiaire d’une politique spécifique de commercialisation d’un produit
ou d’un service. Il est identiquement communément admis que 1’entreprise
peut recourir a un positionnement érigé sur le fondement de la diversification
des produits ou services avec des positionnements distincts au sein d’un méme
produit ou service. L’archétype extréme d’un positionnement étant le
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positionnement pour chaque segment de produit ou de service (RIES, A. AND
TROUT, J. 1981).

Etant un état de fait agissant au present, le «positionnement de
I’entreprise» sert avant tout a se différencier des autres acteurs en place. Et,
grace a ce positionnement, I’entreprise se procure une place distinctive sur le
marché, a travers la mise en place d’une politique de produit ou service dans
I’esprit de la population prospectée. De ce fait, le «positionnement d’une
entreprise» sur le marché offre ’avantage d’éviter a 1’entreprise le risque
éminent de se retrouver dans une position non souhaitable pour ou celle-ci
serait peut-étre impossible de rivaliser avec certains de ces concurrents. Pire
encore, se retrouver dans une situation ou I’offre ne soit pas en adéquation
avec la demande (TROUT, J. 1969).

Il n’en demeure pas moins vrai que le «positionnement de 1’entreprise»
sur le marché joue doublement. A coté de ses effets béants sur le déploiement
de I’entreprise sur le marché, il constitue un moyen infaillible pour mesurer
preuve a la main la puissance économique de 1’entreprise susceptible
d’influencer pernicieusement le «libre jeu de la concurrence» sur le marché
intérieur. Ce notamment lorsque le «positionnement de 1’entreprise» dans la
sphére économique affecte a de nombreux aspects le fonctionnement du
marché. De la sorte que 1’on peut observer une constante dans I’exercice du
pouvoir au sein des entreprises, a savoir 1’alignement sur la politique de
commercialisation (politique prix/produit) d’un nombre significatif d’entre
elles au sein du groupe d’entreprises ou a son extérieur. Un alignement qui
découle lui-méme de 1’objectif de profit visant le renforcement de la
«prépondérance économique» de 1’entreprise ou du groupe d'entreprises (BEN
DLALA JENHANI, S. 2007).

L’influence exercée par la « prépondérance économique » sur la
concurrence trouve, notamment, son expression dans le compromis ou
'adhésion d'un ensemble d’entreprises, constituées en entités juridiquement
distinctes, et entre lesquelles il peut exister ou non un réseau de liaisons de
nature a les placer sous I’influence d’un méme centre de décision, a une ligne
de conduite uniforme sur le marché. Cet alignement s'affiche le plus souvent
a travers la mise en ceuvre d'une «pratique concertée» entre entreprises,
procurant aux parties a la corrélation la capacité¢ d’imposer ou de faire
prévaloir une volonté aux autres acteurs susceptibles d’étre affectés par les
effets de l'usage mis sur pied (BAILLERGEAU, D. 2006).

La démarche de la démarcation du «positionnement de I’entreprise» au
sein de I’aréne concurrentielle est, d’ailleurs, fortement liée au facteur
contingent dit « part de marché » de I’entreprise. La part de marché se présente
comme étant une donnée chiffrée permettant de brosser 1’état présent corrélatif
au «positionnement de 1’entreprise» sur le marché. Autrement, ce «manometre
de performance» tolére de situer ’entreprise face a ses concurrents sur un
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marché spécifique. Elle est exprimée en pourcentage du total des ventes d’un
produit ou d’un service précis. Il s’agit donc d’un indicateur clé pour mesurer
la compétitivité d’une offre et I’'importance d’une entreprise. En d’autres
termes, le ratio part de marché d’un produit ou d’un service d’une entreprise
donnée compare celui-ci a des produits ou services semblables proposées par
des entreprises concurrentes (MINITER, R. 2002).

En termes plus révélateurs, «la part de marché» est le plus souvent le
rapport entre les ventes d'une entreprise donnée et la totalité des ventes des
entreprises qui opérent sur le méme marché. Les marchés de produits ou de
services sont de par leur nature hétérogénes, mais, plus cette conception de
marché est précisée, notamment par le biais de la «définition du marché en
cause», plus l'analyse par rapport a la concurrence devient pertinente
(CHEVALIER, M. ET DUBOIS, P-L. 2009).

En vue de calculer la part de marché d'une entreprise, c'est-a-dire
mener a bon port le discernement véridique de «la position de I’entreprise
concernée par rapport a I'ensemble de la concurrence», il est primordial
d’établir le rapport entre le chiffre ou le volume d'affaires de I'entreprise et le
chiffre ou au volume d'affaires de I'ensemble du secteur faisant «le marché
pertinent» sur une méme période donnée (DUBOIS, P.-L., JOLIBERT, A,
GAVARD-PERRET, M-L. ET FOURNIER, CH. 2013).

La part de marché en tant qu’« indicateur de performance » agissant
dans le temps présent arc-boute le processus d’évaluation de «la position de
I’entreprise» par rapport a ses concurrents sur un marché donné. Il s’agit d’un
«indicateur catalyseur» de la puissance économique détenue par 1’entreprise,
le cas échéant, suspecte de pratiques de nature a «affecter le libre jeu de la
concurrence» (HOULE, D. AND SHAPIRO, O. 2014).

Ainsi, dans I’hypothése ou la « part de marché » afférente a I’entreprise
en question se trouve étre supérieur a cinquante pourcent (50 %) d’un marché
donné, ou plusieurs de ses concurrents se partagent le reste, I’entreprise en
cause est suspectée d’exploiter abusivement une position de dominance. Cette
position de puissance acerbe permet a I’entreprise appréhendée d’avoir un fort
pouvoir d’influence et de négociation d’ou elle peut vraisemblablement
affecter la structure du marché voire fausser la concurrence, en constituant
notamment des barrieres cloisonnant 1’accés d’autres concurrents (GREEN,
D-H. AND RYANS, A-B. 1990).

Dans l'analyse du «comportement réel des acteurs économiques», les
aspects objectifs liés au «temps astronomique réel» dans lequel les entreprises
connaissent leur genese et floraison, en termes de moment passé et moment
présent du continuum viager de I'entreprise. Et les aspects subjectifs fondés
sur l'appréciation du «comportement des entreprises» et ses répercussions sur
le marché et la concurrence, en termes de stratégies de positionnement ou de
son corollaire part de marché. Les deux aspects d’analyse gouvernés par la
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dimension temps convergent de maniére que l'on peut constater que les
entreprises les introduisent fatalement dans le déroulement de leurs activités
(SIBONY, A-L. 2008).

Cette perspective fondée sur la prévalence du « facteur temps » dans
la démarcation des ententes et de 1’abus de position dominante trouve sa
source dans la nature méme du probléme et du contexte des litiges mettant en
cause ses catégories juridiques, dailleurs I'on essaie d'entrevoir si cette
situation existe déja au titre des textes régissant les interdictions en cause.

Si le droit marocain de la concurrence méconnait 1’ampleur pratique
du « facteur temps » dans le cadre du traitement des cas d’espéce représentant
le risque de cloisonnement du marché. Le droit européen de la concurrence
constitue une bonne illustration de la prise en compte de la dimension
temporelle pour I’assainissement du marché intérieur, en se fondant,
notamment, sur le comportement passé de I’entreprise ou sur la structure
actuelle du marché (COMMISSION EUROPEENNE CE, Communication sur
la définition du marché pertinent aux fins de I'application du droit de la
concurrence, JO C 372 du 03 décembre 1997, pt. 12).

De leur c6té, les autorités de la concurrence des systémes sous examen
ont I’obligation d’étre dans «le temps» de D’entreprise pour gagner en
Iégitimité, en crédibilité et en pouvoirs Conseil de la Concurrence du Royaume
du Maroc. Rapp. ann. 2010, Chapitre I11. Synthése des travaux des deuxiémes
Assises de la Concurrence de Fes, p. 69).

b- Le discernement du « marché pertinent» au vu de la « logique
finalistique »:

Ce raisonnement interprétatif d’ordre objectif vise la recherche de la
finalité de la substance sous examen, a savoir le comportement dégagé par le
«sujet économique» voire «l'entreprise » suspecte d’adhésion a la pratique
despérado de nature & fausser la concurrence effective au sein de 1’aréne
concurrentielle. C’est une méthode qui aspire a interpréter les contours de la
substance a examiner, sur la base de « variables uniformes » comme
l'importance, 'ampleur, la valeur et la complexité du sujet d’analyse dont
I’auteur du forfait prohibé, le comportement prohibé et 1’environnement
incubateur de 1’acte prohibé (BENNION, F. 2008).

Il s’agit, le cas échéant, de la mise en ceuvre des «indicateurs de
performances» ou «indices pertinents» reflétant la dimension stratégique des
activités initiées par l'entreprise suspecte de fausser la concurrence sur le
marché. La finalité voire 1’intention réfractaire étant dégagée de la substance
étudiée elle-méme, par I’entremise de 1’exploration de son contexte, de sa
logique intrinséque ou stratégies, de son but et de son objet (POSNER, R.,
2002).
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S’agissant de mettre 1’accent sur «l’essence du phénomene
organisationnel» étudié sous toutes ses dimensions, ce n’est pas I’acception a
lui attribuer conventionnellement qui compte le plus. Mais celle que fait
apparaitre son «interaction avec 1’écosystéme environnant», en tenant compte
des circonstances conjoncturelles.

Il est fait appel a la «finalité de la substance sous examen» dans le
dessein de lever les incertitudes que souléve son existence mateérielle ou encore
pour en restreindre ou en étendre la portée. L’approche ou I’argument
finalistique, le raisonnement ou le point de vue motivé par les résultats
prospectés, 1’analyse ou I’objection téléologique, ont tous pour facteur
commun le recours au but visé par ’institution butte a I’examen (DRIEDGER,
A. 1983).

Etant une configuration «d’interprétation contextuelle», les
fondements d’une telle approche prennent assise sur la quéte de 1’intention
dégagée par la substance objet de 1’étude. Cette interprétation s’interroge, le
cas échéant, sur le dessein de 1’acte enclenché par 1’organisation pour en
entrevoir le sens stratégique plausible.

Il est question, effectivement, d’un raisonnement critique, lequel
s’érigeant sur un fondement d’ordre de «la finalité intrinséque et extrinseque»
du comportement prohibé découlant de I’entreprise se trouvant au sein de
I’enceinte concurrentielle. Cette approche contextuelle casuistique repose
initialement sur le role précurseur de la «définition du marché pertinent» a
I’occasion de la mise en ceuvre des dispositions relatives a I'entente d’une part,
et a 1'abus de position dominante, d’autre part.

De facto, en dépit du fait que I'entente et I'abus de position dominante
s’affichent comme deux catégories juridiques ayant en point d’intersection de
porter atteinte au libre jeu de la concurrence. Il n'en demeure pas moins
important de dépouiller la teneur de I’interprétation finalistique particuliére
fournie par la «définition du marché pertinent» en ce qui a trait a la nature
contextuelle dissemblable des deux pratiques anticoncurrentielles en cause
(BOSCO, D. ET PRIETO, C. 2013).

Ainsi, dans le cas de I'abus de position dominante, il est admis que la
«définition du marche concerné» s'insere dans le contexte de la démonstration
de la dominance. Aussi, faudrait-il avant toute chose définir le marché sur
lequel I'entreprise est supposée jouir d'une position de prépondérance
économique avant de pouvoir constater 1’abus de dominance en lui-méme
(DESAUNETTES-BARBERO, L. ET THOMAS, E. 2019).

Afin de conclure a la persistance d’une situation de prépondérance
économique de I’entreprise en cause. Est-on astreint, a priori, de cerner en
amont le «marché pertinent», dans le but de limiter le périmetre a I’intérieur
duquel devrait étre jaugée a sa juste valeur la question de savoir si I’entreprise
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suspecte est susceptible d’exploiter une telle situation de prépondérance
économique de facon abusive.

La démarcation du « marché pertinent » présuppose elle-méme de
mettre la lumiere, d'abord, sur le marché de produits et, ensuite, sur le marché
géographique sur lesquels I’entreprise suspecte prend position. Et ce n’est
qu’une fois que le «marché pertinent» aura été délimité que pourra étre
déclenché le processus d’examen de [’éventuelle existence d’une
prépondérance économique de I’entreprise en cause.

Nonobstant, il est souhaitable de relever que la constatation exclusive
de I’occupation d’une situation de prépondérance économique n’inclut, en soi,
aucune incrimination envers 1’entreprise détentrice. Néanmoins, cet ¢lément
fait peser sur I’entreprise en cause le fardeau de ne pas porter atteinte, par un
comportement quelconque, a la concurrence effective au sein de I’aréne
concurrentielle (COMBE, E. 2020).

Dans la méme ligné de pensée, la Cour de Justice de la Communauté
Européenne, aujourd’hui, Cour de Justice de I’Union Européenne, a rappelé
cette assise a I’occasion de l'affaire Volkswagen. En effet, la Cour de Justice
européenne avait énoncé que dans le cadre de I'application de l'article 86 du
traité (devenu article 102 TFUE), la définition adéquate du «marché pertinent»
est une condition sine qua non et préalable au jugement porté sur un
comportement de 1’entreprise prétendument anticoncurrentiel. Ce étant donné
qu’avant de conclure a I'existence d'un abus de position dominante, il est
nécessaire d’établir I'existence d'une position dominante sur un marché donné.
C’est 1a une chose qui conjecture que le «marché pertinenty ait été
préalablement délimité (CJCE, Volkswagen AG c¢. Commission, 6 juill. 2000,
aff. T-62/98, Rec. 2000 11-02707).

Il en est de méme en droit marocain, ou nous constatons que le décret
n° 2-14-652 pris pour I’application de la loi n® 104-12 sur la liberté des prix et
de la concurrence, tel qu’il a été modifié par le décret n°® 2-23-273 du 2 kaada
1444 (22 mai 2023), consacre la nécessité de la definition du «marché
pertinent» comme une phase primordial de 1I’appréhension du comportement
de [D’entreprise suspecte. Ce décret prévoit que la «définition du
marché pertinent» s’avére étre obligatoire, notamment pour justifier que
l'entreprise suspecte n’est pas en position d’abus de dominance et qu’elle peut
échapper en I’occurrence, a I’emprise de 1’article 7 de la loi n® 104-12.

De fait, P’article 6 du décret dispose expressément que : « Les
catégories d'accords et les accords visés au second alinéa de I'article 9 de la
loi n° 104-12 peuvent étre reconnus comme satisfaisant aux conditions
prévues au paragraphe 2 du [’alinéa dudit article 9 par arrété du chef du
gouvernement ou l'autorité gouvernementale déléguée par lui a cet effet, apres
avis conforme du Conseil de la Concurrence. Les accords présentés a
I'administration, en application du second alinéa de I'article 9 précité, sont
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accompagnés des informations suivantes :@ (...) la délimitation du marché
concerné (...) ».

En matiere d'entente, la délimitation du «marché pertinent» a pour
office sacerdoce de déterminer la question essentielle de savoir si I'entente est
susceptible de produire un effet sensible sur la concurrence. Le droit marocain
et le droit européen de la concurrence admettent ce principe essentiel.

En droit européen, toujours au titre de «l'affaire VVolkswagen», la Cour
de Justice définit clairement le r6le joué par la délimitation du «marché
pertinent» en cas des ententes. La Cour de Justice de la Communauté
Européenne, a I’occasion de la mise en exergue des dispositions de I'article 85
du traité CCE (devenu article 101 TFUE), prévoit que la définition du «marché
en cause» a pour finalité de déterminer si I'accord, la décision d'association
d'entreprises ou la pratique concertée en litige est susceptible d'affecter le
commerce entre Etats membres, ou a pour effet d'empécher, de restreindre ou
de fausser le jeu de la concurrence.

Ainsi, en est-il du droit marocain, lequel donne la méme ampleur au
réle caractéristique joué par la «définition du marché pertinent» dans le cadre
de la détermination du caractére sensible de I'effet des pratiques susvisées sur
la concurrence.

Conséquemment, dans I’hypothese du droit marocain, pour déterminer
si I'entente ne constitue pas une restriction sensible a la concurrence, et afin de
bénéficier des exemptions catégorielles prévues en vertu de 1’article 9 de la lo1
n° 104-12 sur la liberté des prix et de la concurrence et le cas échéant ne pas
étre soumises aux dispositions de ’article 7. L’article 6 du décret n° 2-14-652
pris pour I’application de la loi n® 104-12 tel qu’il a été¢ modifié et complété
par le décret n° 2-23-273 du 2 kaada 1444 (22 mai 2023) impose aux entités
suspectes a titre liminaire de procéder a «la délimitation du marché concerné»
avant de décider de leur sort.

Une telle dissimilitude des roles assumés par la « définition du marché
» en cas des ententes et de 1’abus de position dominante pris au cas par cas est
capitale. Celle-ci offre la garantie de comprendre et de régler la question
ronchonneuse de la nécessité ou non de «définir le marche». Elle permet
également de mettre la lumicre sur I’importance de la «délimitation du marché
pertinent» en matiere d’entente. Autrement dit, celle-ci n'a d’intérét que dans
la mesure ou elle permet de jauger si cette pratique de par son effet est
susceptible de porter une atteinte sensible a la concurrence (V. a ce propos
TPICE, European Night Services Ltd (ENS), Eurostar (UK) Ltd, anciennement
European Passenger Services Ltd (EPS), Union internationale des chemins de
fer (UIC), NV Nederlandse Spoorwegen (NS) et Société nationale des chemins
de fer francais (SNCF) c. Commission, 15 sept. 1998, aff. jtes. T-374/94, T-
375/94, T-384/94 et T-388/94, Rec. 1998 11-03141, pts. 93-95).
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En d’autres termes, toute 1’astuce réside a la seule occurrence de
connaitre si l'entente implique un effet sensible. Subséquemment, s’il est
démontré que I'entente porte atteinte a la concurrence de par son objet, la
«définition du marché» devient des lors inutile. Dans le méme ordre d’idées,
il n'est pas non plus nécessaire de «définir le marché pertinent» dans
I’hypothése ou l'entente fait une restriction caractérisée a la concurrence
(PRIETO, C. 2018).

En somme, la recherche de la finalité de la substance sous examen, a
savoir le comportement réfractaire dégagé par «l'entreprise» suspecte
d’adhésion a une pratique supposée de nature a fausser la concurrence
effective au sein de I’aréne concurrentielle. S’affiche comme étant un
jugement de valeur méritant un traitement contextuelle casuistique selon I’acte
initié¢ par l'entreprise, qu’il s’agisse d’une entente ou d’un abus de position
dominante. Un traitement ayant pour fin de lever les incertitudes que souléve
I’existence matérielle du dommage a la concurrence. Un traitement reposant
initialement sur le rdle précurseur de la «définition du marche pertinent» de
I’entreprise en «interaction avec I’écosystéme environnanty.

Si I'on se rapporte a la logique finalistique, le recours a «la délimitation
du marché pertinent» permet de refléter la dimension stratégique des activités
initiées par l'entreprise suspecte a I’intérieur de ’enceinte concurrentielle.
Aussi, «la définition du marché pertinent» est-elle une condition préalable au
jugement port¢ sur un comportement de D’entreprise prétendument
anticoncurrentiel. Ceci étant, avant de conclure a I'existence d’une pratique
anticoncurrentielle, il est indispensable d’établir la manifestation effective de
celle-ci sur un marché donné. C’est la une manceuvre qui présuppose que le
«marché pertinent» ait été appréhendé au préalable, étant donné que la preuve
de D’existence de 1’acte réfractaire étant dégagée par l’intermédiaire de
I’exploration de son contexte, de sa logique intrinseque, de son but ou de son
objet.

Conclusion

Il découle nettement que la mission de 1’appréhension des entraves a
I’acces au marché présuppose avant toute chose 1’adoption d’une approche qui
verrait dans tout « comportement desperado » un outrage a 1’égalit¢ des
chances entre entreprises, une restriction au libre jeu de la concurrence, lequel
jeu devant régner en maitre sur « le milieu des entreprises » acteurs principaux
du marché intérieur. Cette approche qui est de nature a contribuer a la
préservation de 1’égalité dans la concurrence voire a 1’exhortation du
dynamisme de compétition entre les protagonistes présents sur le marché,
demeure dépendante de I’intérét porté a 1’acte de « définition du marché
pertinent» lui-méme.
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L’acte de «la définition du marché pertinent» n'est pas une fin en soi,
mais plut6t une partie intégrante du cadre d'analyse des contours de la sphere
¢conomique dite «environnement des entreprises». L’acte de «la définition du
marché pertinent» se présente comme étant une étape indispensable dans
I’instauration de la paix économique au sein du marché intérieur. Elle est, en
fait, exigée par la nature dynamique des afflux des opérateurs échangeant des
biens et des services sur le marché. Une telle substance dont I’appréhension
demeure tributaire avant toute chose de la localisation de la sphére d'action de
ces protagonistes/antagonistes avant de pouvoir apprécier correctement la
légitimité de leurs comportements. L’acte de «la définition du marché
pertinent» n'a pas d'autre finalité que de tracer le cadre d'application des regles
de la concurrence, car a défaut de la mise en ceuvre de cette étape les autorités
de la concurrence des systemes étudiés ne sauront appliquer la regle de droit
de la maniére qu’il faut.

Il en va sans dire que «la définition du marché pertinenty» fait 1’office
sacerdoce d’un passage obligatoire sur le sentier de la lutte contre les pratiques
susceptibles de porter atteinte a 1’équilibre au sein de 1’enceinte
concurrentielle, notamment, par I’entremise de la mise en application des
dispositions du droit de la concurrence portant sur I'entente ou la pratique
concertée ou encore plus 1’abus de position dominante. L.’acte de «la définition
du marché pertinent» s'avere indispensable compte tenu du fait qu'elle tolere
aux Hommes de Droit d’examiner I'existence ou l'absence de 1’essence méme
de I’atteinte a la concurrence effective sur le marché.

Certes, les autorités de la concurrence des systémes juridiques
marocain et européen se sont employées a affiner la mission d’assainissement
du marché concurrentiel qui leur était dévolu en vertu des textes en vigueur,
notamment en ayant recoure a la définition du « marché pertinent » pour
apprécier au plus juste la réalité du fait concurrentiel abordé, et pour adapter
pleinement 1’acception de la concurrence efficace a la réalit¢é mouvante du
marché a laquelle il cherche a répondre. C’est bien au législateur qu’il revient
de s’y atteler matériellement.

Encore faut-il néanmoins que le 1égislateur détermine 1’étendue de la
«définition du marché pertinent», sa nature juridique et les procédés de son
déploiement qui pourrait gouverner 1’avenir du marché concurrentiel. Si rien
n’est certain a cet égard, 1’élaboration des outils de «détermination du marche
pertinent» est un chantier sur lequel le Conseil de la concurrence devrait se
pencher impérativement, ce en attendant 1’adoption d’une 1égislation propre
aux méthodes a mettre en ceuvre pour la «définition du marché pertinent».

Deés lors, cette étude nous a permis de tracer les rebords afférents au
role joué par I’acte de «la définition du marché pertinent» dans le dessein de
la mise en exergue du droit de la concurrence, mais aussi des tournures
épistémiques qu’il faudrait déployé a I'échelle des autorités de la concurrence
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pour concrétiser tous les objectifs du pacte légal de stabilité des entreprises sur
le marche.

Si sur le plan juridique, «le marché pertinent» constitue le cadre
d'expression de tout comportement émanant des entreprises,
protagonistes/antagonistes concurrents. Le marché en cause constitue-t-il le
soubassement d’une réalité peu maniable qui s'apprécie de la sorte en fonction
de l'origine formelle de I’atteinte a la concurrence. A titre de corolaire, la
tournure épistémique nous a-t-elle permis de mettre en évidence deux
orientations bicéphales a prendre en ligne de mire par les autorités de la
concurrence des systémes juridiques marocain et européen dans le contexte de
I’appréhension pragmatique du «marché pertinent». Il s’agit, d'une part, de
I’approche du «marché pertinent» orientée vers la démarcation de
«I’environnement concurrentiel», notamment, a 1’aune des «comportements
des acteurs du marché» (a). Il est question, d'autre part, de 1’approche du
«marché pertinent» réalisée de facon casuistique eu égard au «comportement
desperado» portant atteinte au marché interieur (2).

1- Une appréhension axée sur le discernement de «I’environnement
concurrentiel» sur le fondement des «comportements affichés par les
acteurs du marcheé»:

Inébranlablement, «les comportements des entreprises» dans des
contextes concurrentiels influencent largement I'évolution de la structure
générale de milieu des affaires, les décisions des entreprises gouvernant la
détermination des quantités a produire (politique produit) et des prix auxquels
elles peuvent vendre les biens produits (politique prix) impactent
effectivement sur la position des entreprises sur le marché. Dans la mesure ou
les décisions concernant les prix, les quantités et la nature de biens ou services
faisant l'objet de transactions définissent la puissance du marché des
entreprises via le renforcement de la prépondérance économique par
I'entremise de la réalisation légitime ou illégitime de la valeur ajoutée tout le
long du processus concurrentiel. Et méme si les entreprises se comportent, en
effet, de maniére purement individualiste et autonome et qu'uniquement leur
résultat individuel sont a consolider. Dans le cadre d'un «esprit de capitalisme»
marqué par la connivence, les autorités de la concurrence des systéemes sous
examen devraient étre, en effet, résolument placés dans la situation de
répondre a la question de savoir si les comportements apparents des
entreprises faisant partie d'un méme systéme conduisent-ils ou non au
cloisonnement du marché.

La «définition du marché pertinent» devrait étre orientée vers la
démarcation de la nature méme de «I’environnement concurrentiel»
gouvernant le marché. En tenant compte des différentes facettes des «
comportements émanant des entreprises » et a l'origine desquelles se pose le
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probléme «d’entrave au libre jeu de la concurrence», qu'il s'agisse d'une
entente ou d'un abus de position dominante.

Aussi, est-il que la corrélation connexe entre la nécessité de «définir le
marché pertinent» et I’appréhension du «comportement de 1’entreprise» sur le
marché revét in factum une signification toute particuliere, qu'il faudrait que
les autorités de la concurrence des systemes juridiques marocain et européen
explorent dans le cadre de leur ceuvre régulateur du marché.

2- Une appreéhension réalisée corrélativement a I’origine formelle de
«’atteinte portée au marché intérieur»:

La «définition du marché pertinent » devrait se faire, en 1’espece, en
considération de I’origine de I’atteinte portée a la concurrence. Autrement dit,
méme si l'objet essentiel de la «définition du marché» est de circonscrire les
contours de «I’environnement concurrentiel», quel que soit le probléme de
concurrence en cause, la «définition du marché pertinent» n'est pas opérée de
maniére identique en cas d'entente ou d'abus de position dominante.

En effet, la «délimitation du marché pertinent» devrait étre effectuée
de fagon casuistique, en prenant en considération la dimension temporelle, la
nature, le contexte ainsi que l'objet des cas litigieux, selon leur catégorie
juridique. Ainsi, il s'avere que la « définition du marché pertinent » n'a pas la
méme portée en présence d'une entente ou d'un abus de position dominante.

De ce fait, c'est au regard de cet attribut caractéristique que les autorités
de la concurrence des systémes marocain et européen de la concurrence
devraient prendre en ligne de compte et de facon explicite que deux
distinctions substantielles doivent étre effectuées par rapport a I’approche
globale du marché concerné. D'une part, la définition du «marché en cause» a
I’aune de la « variable temps » en vue de 1’assainissement du marché intérieur
en se fondant, a titre particulier, sur le comportement de 1’entreprise de méme
que sur le déploiement de la structure du marché de ladite entité en «temps
astronomique réel». Et d'autre part, la «définition du marché pertinent» au vu
de la «logique finalistique» de ’acte suspecté enfreindre le libre jeu de la
concurrence, qu’il s’agisse d’une entente ou d’un abus de position dominante.
Il s'agit donc de la consécration de choix de I'adoption d'une approche
pragmatique a aspect téléologique de «la définition du marché pertinent».

Ainsi, cette approche pragmatique a aspect téléologique de «la
définition du marché pertinent» nous a-t-elle pareillement incités a ouvrir la
discussion sur I’exigence de 1’adoption par le droit et la pratique nationale de
la concurrence d’une méthodologie précise pour I’instrumentalisation de «la
définition du marché pertinent» en vue de 1’application du droit marocain de
la concurrence. A ’instar du droit européen comparé, lequel en vertu de la
Communication de la Commission Européenne de 1997, a avancé un
référentiel sans précédent sur la définition du marché pertinent aux fins de
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I'application du droit communautaire de la concurrence. Le droit marocain
devrait permettre au Conseil de la Concurrence du Royaume, mais aussi aux
entreprises de disposer d’une «charte de bonnes pratiques du marché
intérieur», laquelle charte aurait pour mission de fixer les démarches a
poursuivre afin de « la définition du marché pertinent » a I’aune de
«I’environnement des entreprises» faisant concurrence sur le marché et de leur
«comportements» respectifs.

Il s’agit a notre sens d’un texte de référence ayant pour objet
d'expliquer la maniére dont le Conseil de la Concurrence du Royaume du
Maroc devrait appliquer le concept de marché de produits ou de marché
géographique en cause, dans sa mise en ceuvre du droit de la concurrence, en
particulier dans des secteurs tels que les services, les transports, I'agriculture,
ainsi que les autres secteurs d’activités économiques. Un texte de référence
ayant pour fin de définir le périmetre a l'intérieur duquel s'exerce la
concurrence entre les protagonistes du marché. Un texte de référence
permettant d'établir le cadre dans lequel le Conseil de la Concurrence du
Royaume du Maroc devrait appliquer les dispositions régissant la concurrence.
Un texte dont 1’objet principal est d'identifier de maniére systématique les
contraintes que la concurrence fait peser sur les entreprises soit a I’intérieur ou
a I’extérieur du marché.

Un texte de référence consacrant «la définition du marché pertinent»,
au niveau tant des produits que de la dimension géographique du marché, afin
de déterminer s'il existe des concurrents réels, capables de peser sur «le
comportement des entreprises» en cause ou de les empécher d'agir
indépendamment des pressions qu'exerce une concurrence effective. C'est
dans cette optique que «la définition du marché» permettra entre autres de
calculer les parts de marché, qui apportent des informations utiles concernant
«le pouvoir de marché» pour I'appréciation d'une position dominante ou de
son abus.

Conflit d'intéréts : L'auteur n'a fait état d'aucun conflit d'intéréts.

Disponibilité des données : Toutes les données sont incluses dans le contenu
de l'article.
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Abstract

This article focuses on fact-checking initiatives in the context of the
rise of artificial intelligence. With reference to theories of the political
economy of communication and platform studies, this study sheds light on the
very confusing evolution of initiatives in Africa. The approach combines
content analysis and distanced observation of two fact-checking platforms,
chosen on the basis of their local roots and the experimentation of smart tools:
Africa Check and Check4Decision. The results highlight the economic and
technological dependencies of African platforms on GAFAM via fact-
checking services and an automation process that is far from complete with
regard to local realities. It appears that the African context provides a different
perspective with structural constraints and “cultural” algorithmic biases.

Keywords: Artificial intelligence, fact-checking, GAFAM, usage,
platformization, Africa

Introduction

In the field of journalism, the question of whether artificial intelligence
(Al will replace or liberate journalists is being debated (Watine and
Gramaccia, 2018, p.21) and the future of journalism is being closely
scrutinized (Marconi, 2020). At the same time, “Artificial intelligence tools
are gaining popularity in newsrooms” (St-Germain and White, 2021). Indeed,
the range of possibilities is very wide, including data detection and extraction,
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verification, production of stories or graphs, dissemination (with sorting,
selection, prioritization filters) or even the classification of articles (automatic
tagging). Research is increasingly tending to limit the challenges of Al to the
exemption of tedious tasks or the reading of data impossible on a human scale.

Few studies question the potential effects of artificial intelligence on
information verification. However, Al-related tools mainly come from large
media companies (Beckett, 2021; Keefe et al., 2021) or web giants causing
inequality in access to these tools. It is clear that the African media are
struggling to establish a strategy around automated fact-checking whether it is
a machine learning technologies or natural language processing. Access to
these tools is expensive and requires specific partnerships with the GAFAM,!
which are “as many opportunities as opportunism” (Bigot and Nicey, 2020).
With this in mind, fact-checking platforms are collaborating with giants such
as Google and Facebook, with the stated aim of fighting against online
disinformation. However, automated fact-checking initiatives have yet to be
discovered in the context of the rise of artificial intelligence. At this level, the
African field is of interest and can offer a different perspective based on local
initiatives and realities.

The question that immediately arises is that whether automatic
verification initiatives reinforce the economic links and technological
dependence on the GAFAM or does it fit into platform logic obscuring local
contexts and the humanization of practices with a risk of failure of
experiments. This study, which is intended to be exploratory, postulates, on
the one hand, that the initiatives deployed by Google and Facebook are
marked by ambiguities with, on the one hand, economic underpinnings and
logic of domination, and on the other hand, the hypothesis of semi-automated
verification which remains more perceptible in view of the constraints and
realities on an African scale.

The research navigates the intersection of theories related to the
political economy of communication, platform studies, and Artificial
Intelligence (Al). It employs social logic to elucidate the complex evolution
of automated fact-checking initiatives in Africa. This study focuses on the
fact-checking website, Africacheck, and the local system, Check4decision,
which have been tested by Senegalese academics. The article first specifies
the theoretical anchoring and the methodological approach. It then analyzes
the economic logic of dependency, platformization, and experimentation,
surrounding these initiatives and ultimately outlines the limitations of
automatic verification in the African context.

1 GAFAM is an acronym of Google (Alphabet); Apple; Facebook (Meta); Amazon; and
Microsoft
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1. Theories and methods
1.1  Political economy communication

To provide a heuristic examination of automated fact-checking issues,
the research draws on theories concerning the political economy of
communication, platform studies, and Al-based fact-checking.

Emerging at the end of the 1960s, the political economy of
communication (PEC), which is often described as “critical,” gives centrality
“to the question of the power relations that structure the production, the
dissemination, the reception of cultural and media texts” (Magis, 2016). In this
perspective, Vincent Mosco (1996) highlights power relations in the analysis
of the production, distribution and the exchange of resources. Indeed, most of
the work on PEC focuses on the phenomena of imbalances and domination.
Combined with social logic, which “Identifying long-term movements,
encompassing production processes and production/consumption dynamics,
or mechanisms shaping usage patterns.” (Miége, 1989), the PEC makes it
possible to better understand the dependence that may exist between fact-
checking platforms and GAFAMs (Ndiaye et al., 2021) in a “context of
information platformization” (Mercier, 2021).

1.2 Platform studies

The dynamics of “platformization” (platform studies) (Rebillard and
Smyrnaios, 2019; Helmond, 2015) “marks the shift in the production and
dissemination of information from a process of editorial choices to a demand-
driven process in which content is continuously modulated and reassembled
based on data collected about users and their practices” (Poell et al., 2018).
Platformization is part of the logic of industrialization and commodification
(Bullich, 2018). Thus, the recurring conflicts between press publishers and
platforms like Facebook or Google News criticize the practices of both
informational and commercial intermediation. It also appears that most of the
work on intermediation/info mediation focuses on the downstream “Of the
sectors within which they are integrated [...] other phases of the production
chain are frequently obliterated” (Bullich and Schmitt, 2019). Taking into
account the upstream phase allows us to understand what is at stake and to
assess the scope of the changes that “platformization” combined with Al is
likely to induce in fact-checking practices. From a techno-semiotic point of
view, platformization makes it possible to identify the
modeling/homogenization of media formats (Rebillard and Smyrniaos, 2019),
including those of fact checks.
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1.3  Fact checking’s correlation with Al

Historically, fact-checking has been seen as a set of journalistic
practices consisting of regularly verifying the veracity of statements made by
politicians, public figures or, by extension, deciphering rumors circulating
online [a technique also known as “debunking” or “rumor hunting”]. Today,
the concept of fact-checking has “shifted to designate, no longer the exhaustive
and systematic verification of journalistic content a priori, but the regular
control of public quotes a posteriori” (Bigot, 2017). The practice of fact-
checking has gained importance in the face of the spread of “fake news” and
is gradually shifting to the periphery of journalism, increasingly carried out by
actors external to the field of media (Cheruiyot and Conill, 2018). For
computer science (CS), the object of fact-checking refers to artificial
intelligence, which is only apparently new, its origins dating back to the work
of Turing (1936). Better known by the acronym Al, popularized by John
McCarthy (1956), it refers to the “ability of a functional unit to perform
functions generally associated with human intelligence, such as reasoning and
learning” (ISO 2382-28). Whether it’s natural language processing or NLP?
(Dufour, 2020; Enjalbert, 2005), or machine learning® (Sarker, 2021). Al
applied to fact-checking through data quantification processes (Coddington 2015;
Ferrer-Conill 2017), and algorithmic practices appear as [...] a form of automated
evaluation of veracity (Ciampaglia et al. 2015) contributing to forging imaginaries
that are both dystopian and utopian (Dierickx, 2021). It is precisely these
economic and techno-semiotic logic and the limits related to automatic fact-
checking that are studied in this article.

1.4 Approach Utilizing Automated Fact-Checking Initiatives

When dealing with a phenomenon as complex as Al-based fact-
checking, the qualitative exploratory approach seems to be more appropriate.
Thus, a diptych approach is preferred, combining content analysis and
distanced observation of two fact-checking platforms deployed in Africa.

The latter are chosen on the basis of two criteria: local anchoring and
experimentation with automated fact-checking via smart tools. The fact-
checking platform, Africa Check, considered as a pioneer in the field of fact-
checking in Africa, created in South Africa in 2012, covers three other sub-
Saharan countries (Senegal, Nigeria and Kenya). Its notoriety and partnerships
with GAFAM make it a relevant program to study. The Check4Decision

2 Using Artificial Intelligence to Model and Reproduce Humans’ Language and
Communication Abilities.
3 Giving a computer program the ability to learn based on existing knowledge.
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research project, 4 launched in November 2019 by a consortium of four
universities, three of which are Senegalese and one French®, is funded by the
African Centre of Excellence in Mathematics, Computer Science and ICT
(CEA-MITICS).® Its local dimension (centered on the Senegalese press) and
its status as an experimental platform make it an interesting device to explore.

This study firstly focused on the analysis of the media and promotional
content of these platforms, published within the scope of the web. Through the
Google search engine, a dozen articles related to the launch of automated fact-
checking projects or presenting the promoters serve as data. The analysis is
also based on documents produced by the platforms and their partners. At the
level of the Africa Check platform, the sections: “Fact Checks of the META
program,” “How we are funded,” “Our impact,” made it possible to better
understand the economic and marketing logic. Subsequently, the approach
was based on a distanced observation of the platforms over the period from
July 2022 to August 2023. At this level, it was a question of identifying the
fact-checking modules or functionalities, designated as being based on Al.

The experimental and evolving nature of automated fact-checking
requires a broad view of the system. Indeed, for a heuristic consideration of
the challenges related to automate fact-checking, social logic contributes to
“unraveling highly intertwined situations, where issues of various natures
overlap and compete.” (Miége, op.cit.). Thus, various logic guided the
analysis: power games, economic underpinnings, intelligent modules
embedded in devices, experimental and training frameworks. A transversal
approach that avoids limiting the analysis to the technical dimension and
extends the reflection on the limits of automated fact-checking in an African
context.

2. Fact-Checking: Logic, Dependency and limits
2.1  Economic Logic and Dependency
2.1.1 Africa Check as a pioneer

As a pioneer in the fact-checking domain, Africa Check has chosen to
acquire the status of an independent non-profit organization rather than that of
a press company. Despite this status, the program has strategic partners who
contribute to the financing of its activities. The French version of the website
was designed and developed by the Agence Francaise de Presse (AFP)

4 A fact-checking platform funded by the African Centre of Excellence for Mathematics,
Computer Science and ICT (CSE-MCSICT) https://www.ceamitic.sn
"https://check4decision.univ-thies.sn/

5 Iba Der Thiam University of Thiés (UIDT), Assane SECK University of Ziguinchor
(UASZ), Gaston Berger University of Saint-Louis (UGB) and University of Technology of
Troyes (UTT).

8 https://www.ceamitic.sn/
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Foundation with the support of the Open Society Initiative for West Africa
(OSIWA). Africa Check is a member of the International Fact-Checking Network
(IFCN), an entity of the Poynter Institute that ‘“contributed to the
institutionalization of the meta discourse around fact-checking” (Petters, 2020).
Initiatives certified by the IFCN must comply with five principles: make
available the sources used, explain the methodology used during the audits,
adopt an explicit policy in case of error, be non-partisan, and set out the
sources of financial revenue. The IFCN exists in large part thanks to the
support of Facebook and the benevolent referencing of Google (IFCN, 2015).
In the same vein, the financial resources of the Africa Check program come
mainly from the GAFAM. In 2022, it has comfortable revenues’ divided
between the programs of the web giants, Tri Facts® and Meta (26%), Bill and
Melinda Gates Foundation (15%), Google (13%), Luminate (10%?°), Full Fact
(3%). Indeed, Africa Check™® collaborates with them through the Google News
Initiative!?, the Facebook Third Party Fact-Checking Program?2 and the Meta
Journalism Project®?.

2.1.2 Africa Check Collaboration With Google and Facebook

Accused of contributing to the decline of the press and allowing
disinformation to proliferate, the search engine “Google has embarked on a
vast overhaul of its ‘News’ with artificial intelligence” (BBC news, May
2018).1* As a continuation of its Google News Initiative (GNI) program
launched in 2016, the web giant has set up, for the media, a search engine
specialized in verification, Fact Check Explorer®, but also Claim Review!®
(jointly with Bing) to label verification articles to promote them, and Google
Advanced Search. Google also has a specific program dedicated to Al, Google
Al Impact Challenge, consisting of a call for projects to support the
implementation of artificial intelligence techniques. Africa Check is one of the

" How We Are Funded | Africa Check

8 Welcome to TRi Facts | TriFacts TRi Facts is the training, research and information center
subsidiary of Africa Check, offering a range of fact-checking workshops, fact-checking and
research and consultancy services focused on identifying and communicating facts.

® Luminate — About Luminate (luminategroup.com) a global philanthropic organization
founded in 2018, by the Omidyar Group, created by philanthropists Pierre and Pam Omidyar.
Pierre is the founder of eBay.

10 Africa Check | Sorting facts from fakes

1 Google News Initiative — Google News Initiative

12 Facebook Third-Party Verification Program

13 Discover the Meta Journalism Project (facebook.com)

14 Google promises artificial intelligence for journalism - BBC News Africa published on 21
May 2018.

15 Google Fact Check Tools - Google News Initiative

16 The Claim Review Project (claimreviewproject.com)
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winners of the 2019 edition®’. The program is coordinated by Full Fact and is
supported by a grant of US$2 million over a three-year period.

Africa Check is also a partner in the Facebook Third-Party Fact-
Checking Program, ‘8aimed at the world’s leading fact-checkers to verify and
then remove false information shared and/or reported by users (Facebook,
2016). This program “aims to detect and address viral misinformation,
especially obvious hoaxes that are not based on any facts (Bigot, 2019:122—
123). 1® According to Facebook, this partnership has reduced the amount of
fake news published on its pages by 80%.2° As an extension, the Meta
Journalism Project, “works with publishers around the world to strengthen the
links between journalists and the audience they inform. It also helps address
the key economic challenges facing the journalism sector.”?* Collaboration
with Africa Check has enabled the verification of 127 facts and appears to
have strengthened during the coronavirus pandemic with fact-checking on the
WhatsApp platform.

This economic logic demonstrates that “in the field of Al, the media is
once again making itself dependent” (Beckett, 2019). These partnerships thus
confirm the supremacy of the GAFAM, in the field of online information,
which has been largely highlighted by previous work, but also in fact-checking
initiatives. What is most striking and seems paradoxical in this partnership
logic is the fact that the GAFAMS, which greatly contribute to the proliferation
of fake news, hold most of the technical knowledge around fact-checking and
Al. Indeed, these sophisticated tools endorsed by internet giants either
propagate a significant volume of misinformation or perpetuate power
dynamics inherent in the development and dissemination of intelligent fact-
checking tools, which may exacerbate imbalances. The Check4Decision
research project funded by CEA-MTIC (African Centre of Excellence in
Mathematics, Computer Science and ICT), which has received funding from
the World Bank, seems for the moment to be less dependent on GAFAM. This
program, which is supposed to intervene on fact-checking in the field of the
Senegalese online press, seems to remain at an “experimental” level. In
addition to being based on economic foundations, automated fact-checking
initiatives in Africa also stem from the experimentation logic of intelligent
tools developed by web giants with pedagogical aims.

17 Africa Check among Google Al Impact winners - Africa Check

18 Africa Check: sorting facts from fakes — Africa Center for Strategic Studies
(africacenter.org)

19 verification of information on Facebook | Facebook Business Help Pages
20 Africa Check: sorting facts from fakes — Africa Center for Strategic Studies
(africacenter.org)

21 Discover the Meta Journalism Project (facebook.com)
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2.2  Technical and Experimental Logic
2.2.1 Automatic verification versus Semi-automated verification

Automatic verification is based on the use of algorithms, natural
language processing, or machine learning (Graves, 2018; Thorne and Vlachos,
2018). For its part, Africa Check has opted for a fact-checking strategy based
on eight (8) steps?? : (1) choose a claim to be verified, (2) accurately transcribe
what was said, (3) search for evidence, (4) check archives as well as other
sources, (5) discuss the evidence with experts, (6) write a report highlighting
the evidence point by point and provide links, (6) conduct an independent
internal investigation, (7) publish and (8) monitor comments. On closer
inspection, two or even three of the steps seem to use automatic data: the
choice of the fact to be verified, the search for evidence, and the verification
of archives and sources. In terms of the evaluation methodology, the preferred
verification process is not fully automated. As such, the fact-checking method
can be considered semi-automated, as “automatic verification is more about
checking information and delivering a verdict on its truthfulness.” (Kolli et al.,
2022).

However, as the 2019 winner of the Google Al Impact Challenge,
Africa Check is supported in implementing “artificial intelligence techniques”.
But in practice, the initiatives are led by northern platforms, and are limited to
experimenting with pre-designed tools and training modules. In fact, the web
giant contributes, according to the brokerage model, to the development of
intermediation activities at two levels: in professionalization, formatting and
in correspondence with the market. For example, in the case of Africa Check,
Full Fact provides coaching by Google’s artificial intelligence experts.
Through their technological offerings and the provision of key tools, The
GAFAM operate within the frameworks of platformization and
industrialization.  (Bullich, 2018), thus accentuating technological
dependence. For this reason, Africa Check criticizes the fact that
“technological solutions to problems have very often been developed in and
for the North” and would like to ensure that the solutions developed
correspond to Africa’s needs (Africa Check, 2019).2 From an educational
perspective, Africa Check offers “Guides” to Internet users in order to “spot
images (photos or videos) generated by Al or to avoid false information on
WhatsApp.

The educational dimension unfolds within an experimental perspective
with the Check4Decision program.

22 Africa Check: sorting facts from fakes — Africa Center for Strategic Studies
(africacenter.org)
23 Africa Check among Google Al Impact winners - Africa Check
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2.2.2 Check4Decision: A Pedagogical Experiment

The Check4Decision research project?*, developed in an academic
setting, involves using artificial intelligence to promote the automation of fact-
checking. The Check4decision platform is composed of five (5) modules: an
intelligent crawler, an automatic classification module based on machine
learning, a storage module, an indexing module and a dashboard. The
extraction and classification modules seem to be the only ones that are based
exclusively on Al. In this regard, the intelligent crawler Crawler4Senegal uses
machine learning to localize relevant content®. It manages data acquisition
from a ‘seed’ list of predefined sites with 145 online information sites.

However, the evaluation of the experimental device shows that the
platform is more like a search engine on the online press in Senegal. Indeed, a
generic search engine?® is embedded in the system and contains more than
500,000 aggregated press articles?’, stored and then classified by category and
theme, thanks to machine learning?® techniques. The fact-checking component
appears marginal because the fact-checking sub-engine presents 395 press
articles already verified by confirmed fact-checking®® in reality, the system is
directly interfaced with specialized fact-checking reference platforms such as
Africa Check, Factual AFP, etc. However, the sources include non-fact-
checking news sites such as France 24, BBC news, ICI Radio Canada and
Senegalese portals such as Pressafrik and Seneweb. 3° A plurality of sources
that revealed a redundancy of information. For example, the Crawler4Senegal,
through a modeling of the articles, has identified duplicates also called
‘Frankenstein datasets’ 3! to designate data assembled from several sources
and which may contain duplicates.

At this stage of the analysis, it must be acknowledged that substantial
efforts have been made in the search for a solution for automatic fact-checking.
However, the use of smart technologies remains at the experimental stage for
the time being, with a semi-automated process that certainly requires a degree
of humanization.

24 https://check4decision.univ-thies.sn/

% A crawler is a robot (a computer algorithm) capable of crawling and indexing the web in
order to map it. Al data crawlers autonomously explore the web in search of unstructured data.
%6 https://check4decision.univ-thies.sn/search/search-engine-home.php

27 On the homepage, there are 111 sources and 248,687 articles as of 03-08-2021.

28 A sub-search engine28 on regional coronavirus news showed 48,315 articles as of March
2021, but the data does not appear to have been updated since May 2020.

29 https://check4decision.univ-thies.sn/search/fact-checking.php

30 https://www.seneweb.com/

3L Are artificial intelligence tools designed to fight Covid-19 ineffective? (actuia.com) August
11, 2021
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2.3 Limits of Automation Versus Humanization

Fact-checkers are aware of the limitations of their practices as much
information becomes far too complex to be categorized as ‘true’ or ‘false’. In
principle, ‘Human perception is no longer able to distinguish between truth
and fake.” (Lloveria, 2022 The phenomenon of deepfake, a form of machine
learning that exploits artificial neural networks [Giles 2018] capable of
processing large samples of examples in order to mimic a person’s facial, body
and vocal expressions [Westerlund 2019] exacerbate its limitations of fact-
checking. Combined with the blockchain, Al can be used to authenticate
information with, for example, applications such as Truepic_and Serelay used
by the Wall Street Journal team to authenticate the images.

In a logical framework, fact-checking requires the existence of reliable
and structured databases and digital resources [Goasdoué et al., 2013] and is
based on the practices of data journalism. However, neither this type of data
nor the associated techniques and practices are sufficiently established in the
media environment in Africa [Kooli et al., 2022]. It is obvious that the ‘tools
that are used in Western countries are sometimes ineffective in the local
cultural sphere’ [0p, Cit]. Moreover, as Serres notes, ‘These applications seem
to push the human role in assessing reliability very far and introduce
“meaning” into the machine’ [2015]. However, the existence of algorithmic
biases requires human intervention. Antonin Descampe and Frangois
Standaert demonstrate how easy it can be to deceive certain [classification]
algorithms and invite journalists to be guarantors of ‘algorithmic decisions’
[2021]. This consensus on the need for a ‘human in the loop’ for Al systems
‘is supposed to be a cure for several algorithmic ills: it would make it possible
to detect algorithmic errors, make the algorithmic process “fairer”, and
contribute to better accountability of algorithmic decisions’ [Maxwell, 2022].
We therefore recognize a form of humanization of verification that can only
be beneficial in the search for truth [Diakhaté and Kouakou, 2021].
Nonetheless, it remains challenging for journalists to fully leverage these
technologies, particularly when they are distanced from the environments
where such applications are developed, and lack insight into the workings of
algorithms and vast datasets.

Conclusion

This research posited that partnerships between GAFAM and fact-
checking platforms in Africa were influenced by economic motives and
domination issues. Additionally, it highlighted that the innovative processes
introduced with Al further deepen technological dependency and have not yet
achieved complete automation of fact-checking concerning local constraints
and realities. The results of the exploratory study confirm these hypotheses. It
appears that fact-checking “navigates between sales, marketing” (Nicey and
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Bigot, 2020) and platformization logic. The revenue generated from fact-
checking practices by the GAFAM, along with their control over the design
and deployment of intelligent tools, confirms their status as dominant giants
in the online information platformization process. Bigot and Nicey consider
that Facebook and Google “derive a benefit from their support for fact-
checking that is both regulatory (in terms of compliance with institutional
requests), symbolic (in terms of brand image) and economic (2020).

Regarding the automation of verification practices promoted by the
giants, we agree with Graves (2018) that the search for a fully automatic
solution remains a distant or even uncertain objective. In this regard, the
analysis has shown that in the African context and “elsewhere” certainly, a
“human in the loop” (Maxwell, 2022) seems to be necessary. Therefore, the
recommendation of a human-machine approach arises. The solution, as
suggested by Maxwell, may lie in recognizing that “humans and machines
each retain their specificities and added value” in the fact-checking process.
On another note, collaboration between actors (media, journalists, universities,
users, computer scientists) could be a key factor in the innovative process. As
Laurence Dierickx attests, “if automated productions do not meet the interest
or expectations of journalists, regardless of the socio-cultural or organizational
context in which the innovation is deployed, the project seems doomed to
failure” (2021). Interviews with fact-checking actors could help to broaden
the reflection.

The prospect of studying other platforms such as the WhatsApp seems
to be emerging. Indeed, the coronavirus pandemic has “led fact-checkers to
adopt this messaging app in their daily work in an attempt to establish a more
direct channel of exchange with the public and a channel for the dissemination
of verification also used in the circulation of rumors.” WhatsApp, in
partnership with the IFCN’s Corona Virus Facts Alliance, has invested
$1,500,000 to support fact-checking organizations fighting fake news®.

In this regard, Africa Check announces a pilot project with the app,
“What’s Crap?”’®® The device identifies false information published on South
African WhatsApp networks and sends verified information back in the form
of an oral message3. This approach to spoken word is interesting for several
reasons. Firstly, it acknowledges the cultural significance of oral traditions
within African societies. Secondly, it has the potential to mitigate the
“cultural” biases inherent in algorithms.

32 Facebook's Investments in News Verification and Media Literacy

33 What's Crap on WhatsApp? (whatscrap.africa)

34 Africa Check: sorting facts from fakes — Africa Center for Strategic Studies
(africacenter.org) published on 23-03-2021, accessed on 29 June 2023.
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Abstract

Earthquakes were responsible for more than half of all natural disaster
deaths worldwide between 2000 and 2019. Populations in developing
countries are the most affected. What can help stakeholders to increase people
adaptive capacity to earthquake in a context of very limited financial
resources? The perception of seismic risk by the stakeholders and the
perception of their adaptive capacity seemed to be able to influence the
stakeholder’s adaptive capacity to earthquakes as well as that of the
population. Haiti, a country at risk of earthquakes and ranked among the
poorest in the world, is a relevant place to explore the potential people adaptive
capacity to earthquake. In 2020, qualitative methods through face-to-face
interviews were conducted with 21 stakeholders in the town of Anse-a-Veau.
This paper, therefore, focuses on exploring their perceptions of risk and
adaptive capacity, just one year before an earthquake in the region. The results
show that stakeholders were mostly aware of earthquake risk. This was
identified by their perception of seismic risk related to the zone and the
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perception of their adaptative capacity to deal with earthquakes. Respondents
perceived that some drivers such as self-capacity, motivation, and self-
responsibility can increase their adaptive capacity. Some temporal and
physical factors have been highlighted as constraints to stakeholders’ adaptive
capacity to earthquake. As expected, training, awareness, and appropriate
constructions were identified as effective ways to increase the adaptive
capacity of stakeholders and that of the local populations to earthquakes.
Currently, earthquake unpredictability was seen as a barrier of preparedness.
However, some respondents perceived unpredictability as a factor of
motivation for earthquake preparedness. Thus, this observation must be
examined to find the way that unpredictability can facilitate stakeholders’
adaptive capacity to earthquake or not. Human resources are targeted as the
main resource to cope with an earthquake. Also, training and awareness were
recognized as means to increase the adaptive capacity of stakeholders and that
of the local populations to deal with such an event, despite the limited financial
resources.

Keywords: Risk perception, adaptive capacity, earthquake, qualitative
method, Haiti

Introduction

Over the past two decades, more than four billion people have been
affected by natural disasters worldwide with approximately 1.2 million deaths.
Among the 10 deadliest disasters in the world, the earthquakes associated with
tsunamis caused 58% of deaths during 2000-2019 (UNDRR, 2019). The 2004
Indian Ocean earthquake and tsunami (226,408 deaths) and the 2010 Haiti
earthquake (220,000 deaths) significantly increased the number of deaths from
these hazards during this period (IFR & RCS, 2012). Death toll in developing
countries as a result of natural hazards is high, which is due to poverty,
inadequate resources, and other factors including place, age, gender,
community structure, and political issues (Ncube, Mangwaya, & Ogundeji,
2018).

Low income is often identified as an important driver which limits
people’s ability to cope with natural disasters (Borderon & Oliveau, 2016).
Thus, this results to the death of more vulnerable and resourceless people
(Yohe & Tol, 2002). This is evident for all vulnerable people, especially in
developing countries, and seems to place these people in a state of fatality,
where the increase in their income appears to be the sole condition to reduce
their vulnerability. However, it is possible to put the weight of income into
perspective by considering the resources available to the population to adapt
to an earthquake. A study conducted in Utah (USA) showed that income is not
considered as a key determinant to adapt to earthquake (Nicoll & Cova, 2016).
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A comparative study in Seattle (USA), Osaka (Japan), and Izmir (Turkey)
showed that people preferred the least costly adaptation measures (knowing
the location of nearby medical emergency centers, having a first aid kit, and
having a 4-day supply of dehydrated or canned food) in the face of earthquake
(Lindell & Perry, 2000; Solberg, Rossetto, & Joffe, 2010). Also, another study
conducted in Germany and Zimbabwe compared economic resources and
perceived adaptive capacity at the household level. The study demonstrated
that past experiences, perceived risk of future impacts, and perceived adaptive
capacity are likely to be more important determinants of adaptation than
economic resources (Grothmann & Patt, 2005).

These studies appear to support the humanities and social sciences
perspective that implementing adaptation measures can reduce vulnerability
and improve personal safety (Nicoll & Cova, 2016). A social approach to risk
management (bottom-up), based on participatory management that values
local knowledge, may be less costly and more effective in reducing risk at the
community level (Bétard & Fort, 2014). Gaillard mentioned many cases
(Australia, New Zealand, and the Philippines) where people used their passive
prevention skills to avoid negative impacts on their lives and livelihoods
(Gaillard, Cadag, & Rampengan, 2019). However, such an approach requires
a prior good knowledge of the population’s risk behavior in their area.
Within a society where citizens protection is not a priority, the inhabitants are
generally poor and the culture of risk is absent. It is therefore important to find
a way to help people prepare for uncertainty. This study was conducted in the
city of Anse-a-Veau (Haiti), an earthquake-prone area, and it aimed to evaluate
stakeholders’ perception on seismic risks and their adaptive capacity to
earthquake.

1.1. Stakeholders’ Perception of Seismic Risk

The perception of stakeholders seems important to be studied to
determine their capacity to act for their protection because human beings can
exacerbate or reduce risk depending on how they perceive it (Deng et al.,
2019). Stakeholder is defined as “any group or individual that can be
influenced by, or can itself influence, the activities of the organization” (Gray,
Owen, and Adams cited by Friedman and Miles (2006, p.9)). The perception
of risk varies based on people’s level of education and experience (Lopez-
Ramirez et al., 2019). A study of earthquake risk perception conducted in the
United States of America, Italy, and Turkey showed that people with higher
levels of education as well as those who already have experienced an
earthquake have a better perception of risk (Joffe et al., 2013).

A review of the literature on household adaptation to earthquakes
involving 23 studies, 20 of which were conducted in California, found that
there is generally, but not always, a significant correlation between risk
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perception and seismic hazard adaptation measures (Lindell & Perry, 2000).
This means that people who have a high level of risk perception are more
likely to implement adaptation measures. Negative correlations were found
between earthquake perception and likelihood, potential damage, and
predictability in the implementation of seismic hazard adjustments on the
other hand (Joffe et al., 2013).

Renn (1990) used four elements considered to be intuitive biases in
risk perception. The first element is “availability”, i.e., events that come
immediately to people's minds are considered more likely than those that take
longer to come to memory. The second is the “anchoring effect”, whereby the
probabilities of an event are adjusted according to the information available or
the perceived importance of that information. The easier it is to imagine a
disaster or another negative effect, the more likely people are to perceive it.
The third element is “representativeness”, which shows that unique,
personally experienced events are considered more important than frequency-
based information. The fourth element is “cognitive dissonance”: information
that challenges perceived probabilities already embedded in a belief system
will either be ignored or minimized (Renn, 1990).

Furthermore, authors have argued that risk perception is shaped by
experience, optimism, and demographic factors, including gender and age
(Solberg, Rossetto, & Joffe, 2010). Lindell and Perry (2000) spoke about
personal consequences, including death, injury, loss of property, work
interference, and social dysfunction (Lindell & Perry, 2000).

Many studies showed that some factors such as education, experience,
and psychological aspects contribute to influence risk perception by
stakeholders. In the next section, stakeholders ‘perception of adaptive
capacity’ will be reviewed to understand their strategy to deal with an event.

1.2.  Stakeholders’ Perception of Adaptive Capacity

In addition to the stakeholders’ perception of risk, it is important to
explore how actors perceive their capacity to adapt to earthquakes. “The
adaptive capacity of a human system represents the potential of the system to
reduce its social vulnerability and thus minimize the risk associated with a
given hazard” (Brooks, 2003). In reference to earthquake risk, adaptive
capacity can be defined as the ability of people to prepare for, cope with, and
recover from an earthquake. Adaptive capacity affects vulnerability by
reducing sensitivity (Engle, 2011). Even if a hazard level is constant over time,
adaptation will allow a system to reduce the risk associated with this hazard
by reducing its social vulnerability (Brooks, 2003). As explained by Morin
(2008), exposure represents the situation whereby a potential hazard and the
exposed elements are brought into relationship in a given environment.
Nonetheless, sensitivity is seen as the susceptibility that an exposed element,

www.eujournal.org 111



http://www.eujournal.org/

European Scientific Journal, ESJ ISSN: 1857-7881 (Print) ¢ - ISSN 1857-7431
March 2024 edition Vol.20, No.8

community or organization will be affected by the manifestation of a hazard
(Morin, 2008, p.10). It is important to note that sensitivity can be seen as the
equivalent of social vulnerability when it concerns a human system (Brooks,
2003). To reduce the human vulnerability to earthquakes, it is thus important
to increase their adaptive capacity by reducing their susceptibility and their
exposure if possible (Martins & Gasalla, 2020).

Regarding earthquakes, it is impossible to act on the hazard related to
the exposure. However, human actions may affect susceptibility. Reducing the
susceptibility of houses by strengthening structures can be costly and is often
beyond most individuals’ or even the government’s financial capacity in
developing countries (Shapira, Aharonson-Daniel, & Bar-Dayan, 2018).
When financial resources are limited, enhancing the adaptive capacity in order
to promote adaptative behavior may be a real way to reduce the peoples
susceptibility (Thomas & Gagnon, 2019). Less costly adaptation measures are
already promising in reducing earthquake damage in the United States
(Lindell, Arlikatti, & Prater, 2009).

Stakeholders’ perception of their adaptive capacity can play a crucial
role in expecting actions to reduce their vulnerability to earthquakes.
Perceived adaptive capacity is related to what actors think they can do, while
motivation is related to what the actors want to do to cope with a situation
(Grothmann & Patt, 2005). Three subcomponents of perceived adaptive
capacity can be identified: perceived adaptation efficacy, perceived self-
efficacy, and perceived adaptation costs (Grothmann & Patt, 2005). Other
factors such as education (Lopez-Ramirez et al., 2019), motivation (Bandura,
1982), drivers, barriers such as denial, fatalism, or delusional optimism (Joffe
et al., 2013), and personal responsibility (Mulilis & Lippa, 1990) seem
important to consider in understanding stakeholders’ perceptions of their
coping skills.

1.3. Research Questions

The objective of this paper focuses on exploring how stakeholders’
perception of seismic risk and adaptive capacity can influence their own
adaptive capacity and that of the local populations towards earthquakes. The
conceptual framework (Figure 1) simulates two situations: 1) The initial
situation shows a population with high vulnerability to earthquakes, as the
product of its exposure, its susceptibility, and its adaptive capacity; (2) The
expected situation simulates a reduced vulnerability, as the product of a
constant exposure, and reduced susceptibility through increased adaptive
capacity.

Three research questions have been identified. The first question (Q1)
aims to target the stakeholders seismic risk perception, the second question
(Q2) addresses stakeholders’ adaptive capacity perception, and the third
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question (Q3) focuses on exploring the ways and means that the seismic risk
and adaptive capacity by stakeholders may influence people adaptive capacity
to earthquake.

Stakeholders’ perceptions : a way to inarease human adaptative capacity to earthquakes

Stakeholders” perceptions of
SEISMIC RISK [ ADAPTATIVE CAPACITY

To be determined (Q1) ~ To be determined (Q2)

|

‘ Ways to influence the ‘

adaptative capacity

Exposure Exposure

Adaptive capacity - -

Adaptive capaci
To be determined (Q3) P pacity

Susceptibility

Susceptibility

Vulnerability to  earthquakes

Initid situation Bpected situation
High vulnerability Reduced vulnerability

Figure 1. Stakeholders’ perception of risk and adaptive capacity to earthquakes
(not filled in)

2. Study Area
Haiti: A Relevant Case Study for Estimating Earthquake People
Adaptive Capacity

Haiti is a Greater Antilles country among the Caribbean islands, of
more than 10 million inhabitants, living in an area of 27,000 km?2 (IHSI, 2015).
The country is subject to seismic risk because it is located on the Caribbean
plate with two main faults: the Enriquillo-Planten-Garden and the
Septentrional. The high population density, poor quality of construction,
political instability, and poverty make the population vulnerable to a range of
natural and man-made hazards. The 2010 earthquake of 7.0 magnitude, which
killed 220,000 people, is evidence of the country’s high level of vulnerability
(PDNA-Haiti, 2010).
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The town of Anse-a-Veau is located 125 kilometers from the capital
Port-au-Prince. It is a coastal town, bathed by the Gulf of Gonéave (Figure 2).
This municipality in the department of Nippes was chosen as the study area
because of its history of earthquakes and recently recorded tremors. Lately,
Anse-a-Veau has benefited from some interventions on seismic risk, notably
by an American organization called Geohazard International, and from
seismic monitoring by the technical seismology unit of the Bureau des Mines
et de I'Energie (Mining and Energy Office) of Haiti.

Demographically, the municipality of Anse-a-Veau has a population
of about 35,000 people concentrated in an area of approximately a hundred
square kilometers. Our study area focuses on the center of the town which
counts more than 4,000 inhabitants distributed in 1,160 households over an
area of 1.34 km? (IHSI, 2015).

Tectonically, the Enriquillo-Plantain-Garden Fault zone (EPGF),
which cuts across the entire southern peninsula, crosses the municipality of
Anse-a-Veau. The main fault caused major earthquakes in 1860 and 1952
(USGS, 2012), while the most recent earthquakes in 2010 and 2021 occurred
on associated faults.

This study focuses on the Town Center Anse-a-Veau which is
geomorphologically divided into two main parts: Basse-Ville (Lower Town)
and Haute-Ville (Upper Town). The lower part is the historic town built on the
seashore at the mouth of the Usine River. This part is made up of alluvial soils
that can experience increased accelerations during an earthquake. The Haute-
Ville is largely located on bedrock, which makes it more resistant to
earthquakes.

Culturally, the belief in God is dominant in the town of Anse-a-Veau.
Christianity is present through the Catholic Church and various denominations
of Protestantism such as Baptists, Adventists, Pentecostals, and Jehovah's
Witnesses. No Vodou temple was found in the Center of the Town. Therefore,
belief can be seen as an element that influences the perception of risk and the
ability to cope with it (ISDR, 2008).
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Figure 2. A) Map of Haiti B) Map of Anse-a-Veau

3. Data and Method

This study focuses on employed qualitative methods, including semi-
structure interviews and direct observation to collect data. This method was
adopted due to the sensitivity of the topic and the scope of the study. Land-
related and disaster matters are very sensitive and must be addressed with care,
professionalism, and discretion (Abdul-Kareem, Gnansounou, & Adongo,
2021).

A total of 21 stakeholders were investigated in the study area with an
open-ended questionnaire of 16 questions. Stakeholders are individuals who
are concerned by seismic risk in the town of Anse-a-Veau. They included the
Departmental Coordination of Civil Protection of Nippes, the municipality,
Red Cross of Anse-a-Veau, Geohazard, and Women's Organization. Hence,
they were chosen for the interviews because of the role they play in risk
reduction in the municipality. Other dominant stakeholders, such as school
principals, religious leaders, radio directors, hospital management staff, hotel
owner and manager, and police station chief were also interviewed (Table 1).
This is due to their potential to influence people’s ability to prepare for
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earthquakes, starting with their own capacity. The function of the
stakeholders, and actual or potential influence were the main criteria of the
interviewees’ selection. Thus, this section includes the interviewing process,
interviewee characteristics, interview guide, and discourse analysis.

3.1.  The Interviewing Process

Participants were contacted through phone calls, and most of them
readily agreed to take part in the interviews. Data were collected during three
phases in 2020 (19-22/08, 6-9/10, 15-21/11) in Anse-a-Veau, a city which
have experienced many earthquake events in Haiti, including the one of 2010.
The city was also shacked by the earthquake of August 2021, which occurred
just after our data collection. Although the interview guide was bilingual
(French and Creole), the interviews were conducted in Creole to allow
informants to share their views on the subject without any language
constraints. The informants’ quotations have been translated from Creole to
English for the purpose of this paper.

To safeguard the data, all interviewees voluntarily agreed to be
recorded. All participants were interviewed on site, except for the Nippes
departmental civil protection coordinator, who was interviewed in his office
at Miragoane. For each participant, a form with their profile, contact
information, and the date interview date, place, and time was recorded.

3.2.  The Interview Guide

Data collected encompassed four main themes of the interview guide:
(1) perception of risk, (i) perception of stakeholders’ adaptive capacity to
earthquakes, (iii) existing and mobilizable resources, and (iv) protective
actions to be undertaken.

Stakeholders’ perception of seismic risk was explored through five
questions. They include the likelihood of seismic risk, mental associations
related to earthquakes, the perceived consequences of an earthquake, the
town’s level of exposure, and stakeholders’ sources of information.

Stakeholders’ perceptions of their adaptive capacity were explored
through seven questions, including personal and family capacity, motivation,
barriers, facilitators, responsibility, and effectiveness of earthquake
preparedness.

Resources mobilization was addressed by questions that sought to
determine the resources that stakeholders or even households can rely on to
undertake actions to increase the capacity of populations to cope with
earthgquakes.

Perceived protective actions were evaluated taking into account
questions related to the increase of stakeholders’ adaptive capacity and
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thereby reducing their own and the local population’s sensitivity to
earthquakes.

3.3.  Discourse Analysis

Thematic analysis was used to identify recurrences, groupings, and
contradictions in all the responses obtained (Paillé & Mucchielll, 2008). The
analysis of the discourse is based on the manifest content, i.e., what the
respondents said explicitly (Henry et al., 2022). The different respondents’
answers were coded by their relevance related to the research questions. The
main trends emerging from the coded data were selected in each theme or
subthemes by their recurrence. In addition, some guotations were selected to
illustrate some main trends of the study.

4., Results

This section presents the stakeholders’ characteristics (Table 1),
stakeholders’ seismic risk perception, the stakeholder’s perception of their
adaptive capacity, and the stakeholders’ perceived ways (resources and
actions) to influence their adaptive capacity, as well as that of the local
populations, to earthquakes.

4.1 Stakeholders’ Characteristics

Stakeholders interviewed people with professional, educational,
religious, economic, and politic functions or activities in their field. The
following attributes were considered to characterize them: education level,
gender, age, occupation, place of birth, place and years of their residence, and
function (Table 1). Most of the stakeholders were male (18/21) and only one
had left the school at primary level. The 40-49 and 50-59 age groups are best
represented among all respondents. Two-thirds of stakeholders were born in
the town and have lived there for more than 25 years, giving them a sense of
attachment to the place. Furthermore, nearly two-thirds of the interviewees
reside in the Haute-Ville (Table 1).

Table 1. Profile of interviewed stakeholders (Survey conducted by the first author et al.,

2020)

Variables Numbers Variables Numbers
Education 21 Gender 21
University 20 Men 18
Primary 1 Women 3
Age 21 Profession 21
30-39 3 Teachers 7
40-49 7 Lawyers 5
50-59 8 Accountants 3
60-69 2 Administrators 2
70-79 1 Other 4
Place of birth 21 Residence 21
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4.2.  Perception of Seismic Risk by Stakeholders

Results concerning the perception of seismic risk are related to five
sub-themes, which include the perception of earthquake likelihood, mental
associations related to earthquakes, perceived consequences, exposure of the
town, and the stakeholders’ source of information about earthquakes (Figure

3, Q1).

4.2.1. Perception of Future Earthquake

Stakeholders unanimously acknowledged that a new earthquake could
strike the town of Anse-a-Veau at any time (all responses were received long
before the 2021 earthquake). The three reasons evoked for this likelihood
were: historical seismicity, recent tremors, and the existence of faults. Many
participants further talked about tremors in the town in recent years. To justify
his response, one participant said: “But when you do the history, you know
that there was an earthquake in 1952 that devastated Anse-a-Veau and, in
2015, there were several small earthquakes of which about 37 hit the town”
(Actor of risk, 30-39 years old, Translated from Creole).

For others, the presence of faults that cross the municipality increases
the likelihood of the occurrence of earthquakes in Anse-a-Veau. Thus, one
participant stated, “We have a lot of faults, on the Miragodne side when you
take the Haute-Ville, it is the whole fault, since it is a fault site, you are subject
to an earthquake, and it is going to hit” (School Principal, 50-59 years old,
Translated from Creole). This response gave an idea about the interviewee’s
knowledge of the earthquake cause and emphasized the imminence of an
earthquake due to the presence of faults in the area.
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4.2.2. Mental Associations Related to Earthquake

Stakeholders were asked about the images associated with
earthquakes. Two main trends emerged. On the one hand, most stakeholders
emphasized the negative catastrophic aspects. The words mentioned were:
“patural disaster, destruction of houses, damage, disasters, material losses,
loss of human life, even the destruction of the area by a tsunami”. On the other
hand, positive associations were related to protective measures. The terms
used were : taking shelter, do not leave the house, get out of the house if
possible, do not cross the street, and warn the population. However, it should
be noted that the second tendency was much less dispersed among the
stakeholders.

4.2.3. Perceived Consequences of an Earthquake

Participants’ responses to the possible consequences of an earthquake
in Anse-a-Veau can be grouped into four categories of consequences: (1)
Human consequences referred to the loss of human life for almost all
respondents. The expression moun ka mouri (risk of death) was often used in
the interviews; (2) Material consequences related to houses’ collapse.
Recurring terms were: dega (damage), katastwof (disaster); (3) Environment
consequences could be landslides, and problems with springs, and even
animal deaths; (4) Finally, psychological consequences were phrased as
follows: the earthquake can cause trauma for people who have lost loved ones.
Non-standard construction and lack of earthquake-resistant standards were
mentioned to increase the fragility of the Basse-Ville. Concrete slab houses
were cited as an element that can significantly increase earthquake damage.

4.2.4. The Town’s Exposure

Most stakeholders agreed that the Basse-Ville (Lower Town) is mostly
prone to earthquake. They reported several reasons for this high exposure,
such as its proximity to the sea leading to the risk of tsunami, the loose nature
of the soil, the shallow water table, and anarchic constructions. Some
stakeholders believed that the Basse-Ville can be destroyed by a tsunami
following an earthquake. Only a minority of interviewees considered the
Haute-Ville (Upper Town) to be more exposed. These people mentioned
landslides and solid constructions (masonry, concrete slab) that do not always
respect standards, as well as old and sensitive buildings, such as the catholic
church, the high school, and the prison. Some stakeholders declared that the
whole town is exposed to earthquakes. To illustrate the situation of the Haute-
Ville and the Basse-Ville, one participant reported an opinion commonly
shared by most of respondents, stating: “the upper area of the town is less
exposed than the lower part, like here, because this part [Haute-Ville] lies on
a large rock. In the lower part of the town, even when a big truck passes by,
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houses shake” (Civil protection member, 40-49 years old, Translated from
Creole).

4.2.5. Sources of Information

Stakeholders highlighted risk training via workshops organized by
Geohazard and Civil protection to raise awareness of the population about
earthquakes. This form of training and radio emerged as stakeholders’ primary
sources of information. Television, school, and social networks were cited as
less frequently used sources of information. The internet, books, newsletters,
telephone, experience, grandparents, and church were considered a marginal
source of information about earthquakes. Additional comments suggested that
they have a clear perception and awareness of the seismic threat to the town.
The perceived human and material consequences will probably depend on the
exposure of each part of the town. After seismic risk perception, the
stakeholders’ adaptive capacity perception needs to be explored.

4.3. Stakeholders’ Perception of their Adaptive Capacity to
Earthquake

To determine the stakeholders’ perception of their adaptive capacity,
six topics (institutional capacity, individual and family capacity, sources of
motivation, barriers to preparedness, facilitating factors, and responsibility)
were explored (Figure 3, Q2).

4.3.1. Institutional Capacity

Stakeholders mentioned training, awareness, information, prevention,
education, and precaution, in order of recurrence to show the way that
institutions can involve in earthquake risk reduction. All these terms are
closely related to training and risk education, as tools for preparedness. Most
stakeholders believed they can support the people by training them via their
institutions (Red Cross, schools, churches, and hotels) to be prepared for
earthquakes. Half of the religious leaders denied any responsibility by
assigning it to the government, which they regard as having the necessary
resources. Nevertheless, they acknowledged their responsibility to secure their
own homes.

4.3.2. Personal and Family Capacity

In terms of survival skills when an earthquake occurs, the most
recurring item for self-capacity was to “protect yourself'in a safe place in the
house”. The first perceived actions included things they can do indoors such
as: “get under a solid table or desk”, and “stay under a lintel, under the
beams, orin a corner”. The second set of expressions that appeared most often
was related to the right state of mind such as “pa fé tet cho” (stay calm). 1t is
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also important to have a good attitude such as: “not to hurry without watching
for falling objects”, “do not jump downstairs if you are on the second floor”,
and “do not take the stairs”. The third phrase evoked was to “get out of the
house, if possible”, which is considered a possible way to protect oneself after
the first tremor. The fourth phrase was “build stronger”. A quarter of the
respondents recognized the importance of building houses that can withstand
earthquakes.

In terms of family adaptive capacity, most respondents answered that
training their family members on how to behave before, during, and after an
earthquake is an effective way of family protection. Other responses expressed
the inability to take precautionary measures. Some expressions such as “only
God has the answer”, “I do not know”, and ““construction is so uncontrolled”
showed the impossibility of respondents to act to protect themselves and their
households from earthquakes. As a synthesis, participants’ responses can be
classified into one of the three stages of adaptive capacity which are

anticipation, coping, and recovery (Table 2)
Table 2. Summary of perception actions among stakeholders, Jourdan 2023

Capacity to
Anticipate (before) Coping with (during) Recover (after)
Training/ simulation Keeping calm Solidarity
Education Stay in a safe place Psycho-sociological support
Preparation Do not panic Temporary shelter
Awareness Do not run without control
Information Open space
Precaution Saving lives
Prevention Do not take the stairs
Building safe homes Get out of the house if

possible

4.3.3. Motivation for Preparation

According to stakeholders, three main reasons could explain their
motivation to deal with earthquake. They include the protection of human life,
the consequences of an earthquake, and its characteristics. The first source of
motivation refers to survival, and it includes the love of life, its protection, and
consequently, avoiding the loss of human life. One respondent expressed the
priority of staying alive very well, as the source of his motivation to prepare:
“The first thing is your life, you will have to be saved with others, this could
also be the source of my motivation to prepare for an earthquake”
(Organization member, 40-49 years old, Translated from creole). Secondly,
the consequences of earthquakes are an important source of motivation. Many
interviewees emphasized the drama of earthquakes, such as “the brutal deaths,
the problems of the survivors, and the suffering”. In this regard, one
interviewee stated, “when you look at the number of dead people, it is not nice,
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it is not nice. When you count the dead. When you look at the collapsed houses.
When you count the dead, you see the efforts to get people out of the rubble. It
deserves to be prepared” (Assistant Principal of School, 50-59 years old,
Translated from Creole). The third source focused on the characteristics of an
earthquake such as unpredictability and imminence. To justify the
unpredictability, one participant said: “The earthquake is like we are waiting
for the return of Jesus Christ, we do not know when it will happen or when it
will not happen” (Actor of radio, 50-59 years old). However, all these reasons
motivated stakeholders to act to protect themselves and their families.

4.3.4. Constraints to Earthquake Preparedness

The constraints identified by the participants to protect themselves can
be categorized into four points. Firstly, spatial-temporal constraints refer to
people location when the earthquake occurs, and its unpredictability. For
example, if an earthquake occurs at night while people are sleeping or inside
a sensitive-house, their reaction time may be considerably longer as well their
ability to protect themselves may be greatly reduced despite good knowledge
of saving-life techniques. Secondly, physical constraint concerns people with
ilinesses or disabilities that prevent them from protecting themselves during
an earthquake. Thirdly, inappropriate behavior is considered a psychological
limitation reported by a minority of participants who referred to dispositions
such as “low morale”, “rebellion”, “negligence”, “personal problems”, or
“reluctance to leave a cherished item” that could be an obstacle to their
protection. Lastly, financial constraint was reported by many stakeholders as
a limiting factor in the construction of earthquake-resistant homes. However,
only two interviewees did not see any difficulties in protecting themselves if
an earthquake occurs.

4.3.5. Factors Facilitating Preparation

The interviews highlighted some factors that facilitate earthquake
preparedness. Firstly, physical factors related to earthquake-resistant
construction, appropriate construction, and lightweight construction were
targeted to be important for safe construction. Aligning with this, one
participant said: “l would live in air-conditioned containers if 1 had more
money”. But he insisted it was more important to him “to have a house that
does not serve as a tomb in case of an earthquake”. The second factor is risk
education (awareness) expressed as “training” and “information” in equal
parts by the stakeholders. It concerns the precautions to take and the survival
skills during an earthquake, the knowledge about the earthquake, its
characteristics, and its impact on both human and material levels. Stakeholders
think that such training and information can help them to better cope with
carthquakes. Finally, psychological factors, refers to terms such as “being
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aware of the exposure of the area”, “being vigilant”, “having a good morale”,
and “having peace of mind”. All these terms describe attitudes that can drive
stakeholders to behave appropriately in the event of an earthquake.

4.3.6. Responsibility for Preparation

According to stakeholder responses, three responsibility levels can be
identified as adaptive capacity to earthquake: the national, local, and
individual levels.

At the national level, most stakeholders believe that the State
(government) has the primary responsibility for the preparedness of the
population. This includes the government’s responsibility to guide and
monitor construction. It covers the implementation of the building code and
its revision, the control of construction, and the subsidy of appropriate
materials for construction in seismic risk areas. To do so, it must take
appropriate measures to raise awareness, motivate, and inform the population.
At the local level, preparing the population was mostly identified by
stakeholders as the responsibility of the municipality often associated with
civil protection. The municipal council must mobilize relevant agencies, such
as the Local Emergency Operation Center (COUL), which includes the Police
and the Red Cross to assist the population in the event of a disaster. Civil
protection is the main institution holding the leadership in natural hazard
preparedness. Some interviewees thought that this institution should have a
say in every information concerning the population’s preparedness that
circulates in the media, especially on the radio.

The individual level is cited in third position and equals with the
population ones in verbatim. It mainly takes the form of “Nou menm” in the
interviews, which translates as “Ourselves”, specifically referring to the
respondents. This responsibility is based on the principle that it is up to
everyone to take care of his or her life first. This statement rhymes very well
with a Haitian proverb that says “Se mét ko, ki veye ko” (the master of the body
is the bodyguard).

44. The Stakeholders’ Perception of Means, Resources, and Actions
to Increase People Adaptive Capacity to Earthquake

After examining stakeholders’ perception of their adaptive capacity to
earthquakes, it is important to consider the way their perceptions seismic risk
and adaptive capacity may influence their own adaptive capacity and the one
of the local populations. To do so, responses were selected according to three
perceived categories: effectiveness tools, resources, and actions (Figure 3,

Q3).
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4.4.1 Perceived Effectiveness of Preparedness Tools to Influence the
Community

The interviews showed three means (risk training, awareness,
simulation) that stakeholders perceived to increase their adaptive capacity and
consequently the people adaptive capacity.

Firstly, training appeared to stakeholders as the best way to prepare
the local population for earthquakes. Elements of training content were
identified such as (1) inhabitants’ knowledge about the seismic risk and its
consequences; (2) prevention which covers actions to be taken before, during,
and after an earthquake; and (3) instructing people in the construction of
earthquake-resistant buildings. The interviewees said that the target audiences
could be the general population and young people who, after having been
trained, should share what they have learned with their entourage.

Secondly, awareness was the second most cited term by stakeholders.
Channels such as the community’s radio, megaphones, and sound truck were
identified for outreach. Schools, churches, and soccer games were suggested
as places or events to aim at the following themes that can be used to frame
messages: how to behave during an earthquake, optimal building practices to
minimize earthquake damage, and peer education.

Finally, simulation was mentioned only twice by stakeholders but
seems to be relatively relevant to prepare people for earthquakes. Simulation
sessions could show in a practical way to protect themselves during an
earthquake. One interviewee expressed her preference for simulating session
about preparation for earthquake. Thus, she stated: “It is not only theoretical
training but also practical training. Because you can have training but no
practical sessions, what do you call that? Simulation” (Member of School
Direction, 50-59 years old, Translated from French). Therefore, simulation of
protective measures against earthquakes is an important way of bringing
theoretical training closer to reality.

The different terms used during the interviews allowed us to have an
idea about the perceived effectiveness of means to enhance the adaptive
capacity of the community of Anse-a-Veau. Stakeholders perceived the
means through which they gained awareness as the best way to help people to
become aware. Hence, it is important to understand stakeholder’s perceptions
to better outline their involvement in enhancing the local population’s adaptive
capacity. The available resources in the area to reach this goal need to be
assessed for further actions.

4.4.2. Stakeholders’ Perceived Resources to Increase Local Populations
Adaptive Capacity

Despite the lack of financial resources, stakeholders were willing to
adapt to earthquakes and to help the local populations to develop their adaptive
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capacity to earthquakes by drawing on available and potential resources for
community protection.

In terms of available resources, stakeholders perceived that Anse-a-
Veau has human resources to help the community to adapt to earthquakes.
Human and social capital and physical capital were identified to be helpful to
anticipate an earthquake. Human and social capital refers to people within
institutions such as churches, schools, the health center, the Police station, the
Red Cross, and women’s organization who are available to learn and share
knowledge, skills, and capacity to influence earthquake preparedness in the
community. The physical capital corresponds to schools and church buildings,
which are often used as temporary shelters in case of disasters, including
earthquakes.

Potential resources perceived by the stakeholders included human
resources that could be mobilized to develop training and awareness on the
appropriate behavior before, during, and after an earthquake. Churches and
schools could be involved in training the population. Social networks like
Facebook and WhatsApp were identified as relevant tools to reach young
people. Solidarity was considered as important because it helped to save lives
under the rubble during the earthquake of January 12, 2010, in Port-au-Prince.
Regarding potential physical resources, stakeholders reported that the
development of local resources such as the Sault du Baril, a waterfall located
in the third communal section of Anse-a-Veau, and the drilling of wells could
supply the entire town with drinking water. Some interviewees suggested
expanding the health center and improving its services to facilitate access to
health service. The construction of an equipped temporary shelter can be very
useful for the population to deal with earthquake or any other disaster
response.

Concerning financial resources, income-generating activities, such as
investment in fishing, trade, stores, and financial services (banks and money
transfer offices), could be developed to make the area more dynamic. These
activities could compensate, to a certain extent, for the lack of financial
resources that limit protectives measures.

In terms of institutional resources, the role of the Municipality was
identified as crucial to improve the adaptive capacity of the community.
According to the stakeholders, the Municipality should control the land
occupation, the issuance of building permits, and the supervision of
construction. To implement such measures, the municipal engineering
department must be restored. The Municipal council can promote the training
of earthquake-resistant construction engineers and technicians, as well as the
learning of disaster response brigades.
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4.4.3. Perceived Actions for Increasing Adaptive Capacity

The actions perceived by the stakeholders to adapt to earthquakes can
be located at two levels: community and household/individual levels.

At community level, two broad categories of actions are perceived by
stakeholders: awareness raising/training and building safe houses. The first
category appears as an effective preparation measure for stakeholders to
influence the community. Several interviewees felt that it would demand only
a little financial resource. Human resources, such as Red Cross volunteers, and
the population itself, are important in promoting actions to help people to
survive an earthquake. The second category of actions identified by the
stakeholders concerns safe houses (build better). The availability and
enforcement of building standards, especially earthquake standards, should be
ensured by the Municipality Council and the Government. A minority of
respondents do not feel responsible due to the lack of resources and the
unpredictability of earthquakes.

At household and personal levels, stakeholders’ actions can be
classified into two broad categories: information sharing and building safety.
Firstly, they aim to share useful information to help their family members to
protect themselves. They focused on necessary actions to survive an
earthquake, such as preparing survival Kits and identifying safe places in their
home. The behavior during an earthquake involves practicing the protective
measures learned, such as “staying calm, making safety a priority, and leaving
the house carefully”. Secondly, building safety was highlighted as important
actions to better cope with an earthquake at household and personal levels.
Consequently, comments from some stakeholders seem to show that concrete
slab houses are perceived as more dangerous in the event of an earthquake
than sheet metal roofing houses.
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Figure 3. Stakeholders’ perception of risk and adaptive capacity to earthquakes (completed)

5. Discussion
5.1. Relation between Education Level, Age and Place of Residence,
and Risk Perception

Among the socio-demographic characteristics, the stakeholders’ level
of education, age, and place of living need to be discussed in relation to the
seismic risk perception. Firstly, despite the stakeholder’s education level was
currently high, it seemed difficult to assign the stakeholder’s risk perception
to their education level because school was seldom cited as their source of
information. In addition, interview data revealed that stakeholders may have a
high seismic risk perception without real knowledge about earthquakes. For
example, a school principal, university level, thought that earthquakes are
caused by the heat. Such explanation is hardly surprising because the
education of risks has been neglected in school curriculum in Haiti. Moreover,
the only participant who had a very low education level had also a high
perception of the seismic risk in the area. Secondly, the age groups which are
the most representative of interviewees were 40-60 years old (Table 1). It is
not surprising that this generation had never heard the word risk at school.
Several studies found that education level influences risk perception (Tekeli-
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Yesil et al., 2010). However, other findings showed that high education level
did not necessarily lead to high-risk perception. For example, a study at Dhaka
(Bangladesh) showed that people with high education level had low risk
perception because they lived in modern apartment perceived as earthquake-
resistant (Paul & Bhuiyan, 2010). Thirdly, the place can influence
stakeholders’ risk perception as they lived in the town long enough to have
enough knowledge about the risks associated with the place. More than half
of the participants lived in the town twenty-five (25) years ago. The 2010
earthquake hit the country only 11 years ago, at the time of the interviews.
Finally, each of these elements can contribute to influence stakeholders’
seismic risk perception, but it is still difficult to assign their seismic risk
perception to one element specifically.

5.2.  Influence of Reality of Earthquake, Awareness, and Radio on
Seismic Risk Perception

Most of the stakeholders were fully aware of earthquakes. The
stakeholders’ judgment revealed that they have a high perception seismic risk
in their community. Their perception of earthquake associated with Basse-
Ville have been confirmed by the history that the 1860 earthquake destroyed
the Basse-Ville, and the Haute-Ville served as refuge for people (Scherer,
1912). The stakeholder’s seismic perception seemed to be influenced by the
reality of earthquake, awareness, and radio as information sources. The
earthquake reality shows that stakeholders have a vivid memory about the
seismicity of the zone, especially the 1952 earthquake and the little tremors
that hit the town recently. Their perception seems to be influenced by the
awareness and risk training conducted largely by an international institution
(Geohazard). Radio was presented as the second source of information by the
stakeholders. Benjamin reported that radio is considered as the most popular
media channel in Haiti (Benjamin et al., 2021). However, their risk perception
can positively or negatively influence their capacity to act when an earthquake
occurs. For example, in reference to earthquake consequence, respondents
who believe that the Basse-Ville could be destroyed by a tsunami after an
earthquake may feel powerless to take protective action. This trend may lead
to fatalism because the consequence is perceived as beyond the capacity of
stakeholders to act (Tekeli-Yesil et al., 2010; Solberg, Rossetto & Joffe, 2010).
Contrary to this perception of tsunami, there is no study that mentioned a
tsunami on the town level at Anse-a-Veau.

Although school is less cited as a source of information, stakeholders
still recognized the importance of developing risk education at school.
Education could be reinforced to play an important role in promoting the
culture of risk. However, Nepal is already engaged in such awareness program
to prepare its population to face risks through school (Tuladhar et al., 2015).
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In the long term, this measure may be less costly to the country than any other
pathway. Moreover, countries that are well-prepared for earthquakes, such as
Japan, New Zealand, and the United States, have all promoted risk education
from an early age.

Consequently, this way of perceiving the risk can be a driver to
stimulate them to take protectives measures. Some findings showed that risk
perception can influence people to take decisions to protect themselves (Yu et
al., 2015). Other authors showed that the risk perception does not determine
the willingness to take precautions (Tekeli-Yesil et al., 2010). Additionally,
the recognition of the risk is important to create an expectation for people to
take some protective measures. This is because it is difficult to ask someone
to do something to protect himself if he does not feel to be at risk.

5.3. Influence of Motivation, Enabling Factors, and Self-responsibility
on Adaptive Capacity

The interviews revealed that stakeholder’s adaptive capacity
perception is significant to motivate them to take protective measures for
earthquake. Thus, three fundamental elements need to be discussed:
motivation, enabling factors, and self-responsibility. The stakeholder’s
motivation is clearly expressed in their willingness to protect their life. A
motivation that finds its root in the human life is great. This is especially
because a man can give up anything just to save his life. For enabling factors,
most stakeholders felt sufficiently aware of the protective measures or survival
skills to protect themselves and their families in case of an earthquake. They
are confident that they will be able to take actions to survive an earthquake.
This perception of the stakeholders adaptive capacity is consistent with a
study in rural China about respondents perceived capacity (Yu et al., 2019).
Self-responsibility is important to help people to take the responsibility for
their protection. Arlikatti and colleagues suggested that responsibility for
protection is highest at the personal and family level (Arlikatti, Lindell, &
Prater, 2007). Montreux et al. (2017) showed that people can adapt well
despite the lack of financial resource when they feel the responsibility to
protect themselves. Conversely, people tend to stay inactive when they think
that their protection depends on government responsibility or other entities.

Self-capacity, as an element of stakeholder’s adaptive capacity, could
contribute to a good performance in real-life situations. This has been
confirmed by different tests in health assessments (Bandura, 1982). Another
study carried out in Mexico on seismic, industrial, and anthropological risk
showed that the people’s internal control of a situation is positively associated
with active strategies to face the seismic risk in particular (Lopez-Vazquez &
Marvén, 2003). Indeed, people’s perception of their own adaptive capacity to
a stressful situation determines their decision to act in real life.
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Construction safety emerged as crucial factor for earthquake prevention. The
quality of construction is central for reducing earthquake damage. The
statement about the danger of houses that are not properly built to withstand
an earthquake was taken up in a study in Italy (Massazza, Brewin, & Joffe,
2019). However, earthquake-resistant construction as practiced in developed
countries may be difficult to implement in Haiti where most of the population
is lacking the financial resources. Nevertheless, one could design locally
appropriate solutions to build better houses. Indeed, the concrete slab,
considered as a visible sign of wealth in Haiti, is considered to be dangerous
because this type of house resulted to many human deaths in the 2010
earthquake at Port-au-Prince. Thus, the perception of concrete constructions
could start changing in favor of lighter constructions.

Some constraints have been underlined such as the time of occurrence
(at night), people’s location (fragile houses), level of responsibility (who does
what), and financial resources (low income). If the time of occurrence cannot
be controlled because of the unpredictability of earthquake, nevertheless,
some elements such as human settlements, local authorities’ responsibility,
and access to income could be considered in case of eventual actions to
enhance people adaptive capacity. However, it is important to underline that
these actions cannot be undertaken only with the local populations due to the
lack of financial resources. What is worse is that such things received a low
priority for most Haitian leaders where gaining and maintaining power were
the priority of the majority of politics during several decades in Haiti (Corbet
etal., 2023).

5.4. Perceived Means, Resources, and Actions to Increase Adaptive
Capacity

Stakeholders tried to target means, resources (available and potential),
and actions to increase the local population’s adaptive capacity. The means
identified by stakeholders are very important to make people aware of the
seismic risk. However, several years of research showed that awareness did
not lead automatically to the decision to take protective measures. Thus, it
would be interesting to find some alternative means to involve the local
populations more actively in their preparedness. It worth noting that financial
resources are very limited in a poor municipality in a poor country (Llorente-
Marrén et al., 2020). However, a study in rural China found that income and
various sources of income did not affect respondents’ intention to adapt to
earthquakes (Yu et al., 2019). Thus, making the effort to identify the available
and potential resources can be helpful to allow stakeholders find possible ways
to increase people adaptive capacity. Hence, some elements were found like
human/social capital and physical capital. These available forms of capital
could be utilized by stakeholders to enhance their adaptive capacity as well as
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that of the local populations. These potential forms of capital could be
explored to translate them to actions for increasing people adaptive capacity.
Thus, the stakeholders’ leadership is crucial to mobilize these resources
around a project to make the town safe. It is possible for stakeholders to find
external resources to realize a project which is beyond the local financial
resource.

Awareness raising/information sharing and building better houses
were mentioned as possible actions both at the community and household
level. Effectively, not much money is needed to create awareness about
earthquakes or other risk. The essential is to be able to mobilize the necessary
means and institutions available to do it. Some authors argue that non-
structural measures can be taken at individual level with limited resources
(Tekeli-Yesil et al., 2010). However, it is important to note that awareness is
not sufficient to make people more likely to take decisions to take protective
measures. Therefore, this is consistent with a study in Dhaka City
(Bangladesh) which showed that earthquake awareness and education
program initiated by the government was not completely successful (Paul &
Bhuiyan, 2010). It seemed necessary to review the current campaign of
awareness by emphasizing the active ways of learning that lead to decision. In
this case, the serious game may be one of the more active ways to train the
local populations to increase their adaptive capacity.

In contrast, building safe houses does not just need only some financial
resources but also the involvement of local authorities in controlling safe
construction in the community. At a personal level, it is always possible to
build a suitable home with the means at your disposal. It would be prudent for
someone to undertake concrete slab construction if they have sufficient
financial resources to build well. The best solution is to find some alternative
ways to build a safe house with limited resources. In addition, the traditional
house has already shown their capacity to resist earthquakes, and it would be
important to capitalize on this technology to build better houses despite the
limited resources.

Unfortunately, women were only poorly represented among the
stakeholders, and this prevents a more accurate picture of women’s
perceptions in this study. Women’s perceptions are often different from that
of men’s, both in terms of risk perception and adaptive capacity (Lundgren &
Strandh, 2022). These authors highlighted the role of women in drought
management in local communities in rural Mozambique. Their low
representation must be taken into account in possible actions to increase the
community capacity, even more so because women are a very dynamic
category at the household level in Haiti (Mathieu et al., 2003).
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Limitations

The findings of this study suggest a clear perception of stakeholders of
seismic risk and adaptive capacity. This is an important insight when
considering the role that stakeholders play in influencing the attitude of local
populations. However, the selected stakeholders were a privileged category in
the community and their perception could be very different from that of the
public at large. Given the context in which the study was carried out, it was
not possible to cross-reference the perception of risk and the ability of
stakeholders to adapt with other categories of the society. This would provide
a better understanding of the issues studied. Therefore, their perception of
seismic risk and adaptive capacity are not a representative for the whole
community. Moreover, the findings are more representative for male because
they constituted most interviewees. Despite these considerations, it seemed
important to explore stakeholders’ perception adaptive capacity to verify the
way they can involve in increasing local populations adaptive capacity. Future
research is significant to assessing the perception and adaptive capacity of
local populations at household level. This is aimed at finding the component
that needs to be reinforced so as to increase the peoples’ adaptive capacity.

Conclusion

In conclusion, the aim of this study was to explore the influence of
stakeholders' perceptions of earthquake risk and adaptive capacity on their
own adaptive capacity and that of the local population in the face of
earthquake. This information, currently unavailable in the literature of disaster
risk reduction, is crucial in helping decision-makers to leverage on people’s
experience to build the capacity of local populations to appropriately
withstand future disasters in the global south. The study suggests that the
stakeholders’ perception of seismic risk is relatively high to influence a priori
their perception of adaptive capacity to the risk. All components identified in
the perception showed a tendency to acknowledge the seismic risk and the
consequences an earthquake could have on the local community.
Stakeholders’ perception of their adaptive capacity to an earthquake suggests
that they can play an important role in increasing their own and the local
populations’ adaptive capacity to an earthquake. The study further found that
people demonstrated at household level a better understanding of people’s
adaptive capacity to earthquakes, outlining the relevance of household heads
in creating awareness for building people’s adaptive capacity in the face of
disasters.

However, good intentions are not enough to change people’s attitudes.
It is necessary to move from words to deeds to increase the capacity of a
population to adapt to earthquakes. This is critical because people generally
act according to their perception of a situation. Since human resources have
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already been identified as the most important for the municipality, this study
provided insights into ways on how to prepare the population to cope with
earthquakes. Human and socio-cultural capital seems to be a determining
factor in increasing the adaptive capacity of a population with limited financial
resources. Thus, exploring the latter two elements seems to be an important
avenue for understanding stakeholders’ behavior in the face of risk and for
increasing their adaptive capacity.
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Appendix
Table 3. Summary of results of stakeholder interviews

Theme

| Questions

| Results of stakeholder interview analysis

Question 1. Stakeholders' perception of seismic risk

Likelihood of | Do you think the area | Recognizing the likelihood of an earthquake by
earthquake (town or neighborhood) | all stakeholders in the town because of the
is prone to earthquakes? | faults, the history of seismicity, and recent
tremors.
Mental When you hear | 1. Negative associations about the earthquake
association “earthquake”, what | consequences.
comes to mind? 2. Positive associations about the protection
measures.
Perceived What are the | 1. Human consequences (death, suffering, loss
consequences | consequences that an | of relatives).

earthquake can have in
the area?

2. Material consequences (cracking, the
collapse of houses).

3. Disaster-related to a tsunami.

Exposure to

What do you think is the

1. Great exposure of the Lower Town because

the area most exposed part of | of the soil nature, the sea proximity, and the
the town? anarchic settlements.
2. Great exposure of the Upper Town because
of sensitive buildings.
Sources  of | By what means do you | 1. Training (informal).
information inform yourself about | 2. Radio.

earthquakes?

3. Other sources (grandparents, God, school,
church...).

Question 2. The perception by the actors based on their capacity to adapt

Institutional
action

What does your
institution plan to do to
limit the damage of a
possible earthquake in
the area?

1. Training and information.
2. Share information
measures.

3. Apply the knowledge acquired.
4. Building better homes.

about protective

Personal and

What will you do to

1. Personal protective measures (protective

family protect yourself and | equipment measures inside, good state of mind,
protection your family in the event | get out of the house if possible, build better
of an earthquake? homes).
2. Family protection measures (sharing of
protection measures).
3. Passive attitudes (God knows, | don't know).
Motivation What motivates | 1. Survival (love and preservation of life).
for (pushes) you the most | 2. Consequences (hunger, suffering).
preparation | to prepare for the | 3. Danger (force, unpredictability, imminence).
earthquake?

Protective
barriers

What can prevent you
from taking steps to
protect yourself?

1. Spatiotemporal constraint (time, place).

2. Physical constraint (disability, illness).

3. Inappropriate behavior (rebellion, neglect,
attachment to loved objects, low morale).

4. Financial constraint (lack of means).
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Preparation

What can help you to

1. Physical factors measures (appropriate

preparation

earthquakes?

facilitators better prepare for an | constructions, earthquake-resistant houses,
earthquake? traditional houses, containers).
2. Educational factors (training, awareness,
information).
3. Psychological drivers (being alert, having
high morale, peace of mind).
Mainly Who do you think is | 1. National level (State, President, Ministries).
responsible primarily  responsible | 2. Local level (municipality, civil protection,
for the | for preparing people for | NGOs, Red Cross, Palice).

3. Individual level (population, citizens).

Question 3.
means, resour

Stakeholders’ influence
ces, and actions

on the adaptive capacities of the community:

Effectiveness
of outreach

What do you think are
the most effective ways

1. Training
2. Awareness

seismic risk in your
area?

methods to help people prepare | 3. Construction according to standards
for earthquakes? 4. Prevention
Available What are the available | 1. Availability of human resources through the
resources resources you can use to | present institutions (churches, schools, health
deal with an | centers, police, Red Cross, organizations).
earthquake? 2. Availability of physical resources (schools,
and churches buildings used as temporary
shelters).
Potential What are the potential | 1. Economic (financial services, fishing, trade,
resources resources to be | natural resources).
developed to deal with | 2. Human (involvement of universities, schools
an earthquake? and NGOs, churches for preparation, training of
engineers and builders in earthquake resistance,
brigade).
3. Physical (water catchment and well drilling,
the extension of the hospital, the construction
of temporary shelters, housing construction).
4. Policy (building control, zoning, assuming
responsibilities, coordinating training
activities).
Community What actions can you | 1. Awareness and information (memory alive,
actions take to reduce the | the protective measures).

2. Training and education.

3. Involvement of Red Cross volunteers and
Brigadiers.

4. Compliance with the construction standard.

Personal and
family
actions

What steps can you take
to protect yourself and
your family from the
earthquake?

1. Personal protective measures (knowledge of
life, economy measures, apply the knowledge,
prepare survival kits).

2. Better  building  (seismic-resistant
construction,  construction  according  to
standards, appropriate construction, and
reinforcement of your house).

3. Share information with family members.
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. _________________________________________________________________________________________________________________________|
Résume

Les opérateurs du secteur pétrolier aval appelés « marketeurs » se
déploient en construisant des stations-services. Les implantations de ces
infrastructures de distribution des produits pétroliers soulevent des questions
de par les objets qui les entourent. La proximité des stations-services d’avec
les lieux publics exprime des positions antinomiques au regard de la
réglementation sur les distances applicables a ces infrastructures classées
comme dangereux. Cette proximité se manifeste par une concentration autour
des stations-services des activités humaines et des maisons d’habitations. Ce
qui les expose davantage aux risques sanitaires tels que la pollution de I’air,
I’inhalation des odeurs des carburants, les explosions et les incendies. Les
marketeurs doivent respecter une distance légale de cing cent (500) métres au
minimum entre une station et les lieux fréquentés par le public. Des
observations de terrain suivies des levés de coordonnées de géolocalisation
restituent une cartographie des positions de chaque station-service. Les
entretiens avec les sous-gérants nous renseignent sur les préférences
d’implantation des stations-services et les services qui accompagnent la vente
des produits pétroliers. Les résultats indiquent que les stations-services se
trouvent en moyenne a trente (30) metres des lieux publics. L'implication
citoyenne dans la gestion intégrée des établissements humains peut se faire par
la collecte et la production des coordonnées géographiques de chaque station
en se servant de leur téléphone portable. L'adoption de cette approche
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s'emploierait a sensibiliser davantage pour réduire les risques portés par la
présence des stations-services dans notre environnement

Mots-clés: Territoire, distance, implantation, station-service, proximité,
risque sanitaire, ODD 11

Geospatial Approach to the Location of Service Stations in
Cameroon

Gilles Tounsi
Cartographie/Télédétection/SIG
Département de Géographie, Université de Yaoundé I, Cameroun

Abstract

Operators in the downstream oil sector called “marketers” are
deployed through the construction of filling stations. The establishment of
these petroleum product distribution infrastructures raises a set of questions
due to the objects that surround them. The proximity of service stations to
public places expresses contradictory positions with regard to the regulations
on distances applicable to these infrastructures classified as dangerous. This
proximity is manifested by a concentration around service stations of human
activities and residential houses. This further exposes them to health risks such
as air pollution, inhalation of fuel odors, explosions and fires. Marketers must
respect a legal distance of at least five hundred (500) meters between a station
and places frequented by the public. Field observations followed by
geolocation coordinate surveys produce a map of the positions of each service
station. Interviews with sub-managers provide us with information on the
preferences for the location of service stations and the services that accompany
the sale of petroleum products. The results indicate that gas stations are located
on average thirty (30) meters from public places. Citizen involvement in the
integrated management of human settlements can be done by collecting and
producing the geographic coordinates of each station using their mobile
phone. Adopting this approach would work to raise awareness to reduce the
risks posed by the presence of gas stations in our environment.

Keywords: Territory, distance, location, filling station, proximity, health risk,
SDG 11
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Introduction

L’Objectif de Développement Durable (ODD) numéro 11 consacré
aux villes et aux communautés durables stipule que « les établissements
humains soient ouverts a tous, sdrs, résilients et durables » (UN, 2023). La
cible 11.3 mentionne qu’il faut « renforcer I’urbanisation durable pour tous et
les capacités de planification et de gestion participatives, intégrées et durables
des établissements humains dans tous les pays » (SDG, 2015). Les territoires
et les espaces, principales plateformes de ce plan mondial de développement,
accueillent plusieurs types d’établissements humains dont, les stations-
services. Elles sont entendues comme des points de distribution des produits
pétroliers. Le raffinage, le stockage, le transport, la distribution, les
importations et les exportations sont les principales activités de la chaine
d'approvisionnement et de distribution des produits pétroliers. Les stations-
services sont installées sur des espaces aménageés a cet effet par les opérateurs
de distribution appelés « marketeurs ». La libéralisation du secteur de la
distribution des produits pétroliers dans les années 2000 au Cameroun est
I’aboutissement d’une succession d’actes gouvernementaux qui a donné la
possibilité aux entreprises nationales d’investir dans le marché aux cotés des
multinationales déja opérantes depuis plusieurs décennies. Ce cadre
réglementaire vient aprés 1’arrété ministériel de 1998 fixant « les modalités
d’implantation de distribution des produits pétroliers » (MINMEE, 1998).

Les enjeux de la présence d’une station-service sur un territoire tant en
milieu urbain que rural s’expriment sous plusieurs aspects. La station de
distribution des produits pétroliers est adossée au trafic et a la densité de
population présents dans sa zone d’implantation ; elle révait d’autre part un
enjeu socio-économique de premier ordre avec un mode de gestion dont les
«ouvriers des stations-service » (Epee Ekwalla, 2017) constituent une
ressource humaine incontournable pour son fonctionnement. Par ailleurs, la
position des stations-services impacte négativement 1’environnement et tout
ce qui s’y trouve y compris I’étre humain (WHO & IARC, 1987).

Plusieurs travaux ont traité du cas de la position des stations de
distribution en milieu urbain et de ses risques. En effet, 'agence spécialisée
dans le cancer de I'Organisation Mondiale de la Santé, le Centre International
de Recherche sur le Cancer (IARC) a classé le benzéne de formule brute CeHs
parmi les composés organiques appartenant a la famille des hydrocarbures. Ce
liquide incolore, inflammable et surtout volatile est présent dans les stations-
services. Le benzéne, capable de se vaporiser dans I’air est le principal
polluant des stations-services rapidement absorbable par les hommes et les
animaux. On le retrouve dans I’essence, les gaz d’échappement des véhicules,
les émissions industrielles et la fumée du tabac (ibid.). En outre, le benzene
provenant des gaz d'échappement des moteurs représente une exposition
potentielle pour les conducteurs professionnels et les travailleurs urbains, y
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compris les chauffeurs de taxi, la police, les travailleurs de rue et autres
employés sur les lieux de travail avec une exposition aux gaz d'échappement
du moteur de véhicules (Nordlinder & Ramnés, 1987). L’OMS (2004)
confirme que les stations-services contribuent a la pollution de I’air et peuvent
préter le flanc aux explosions. Abiola (2020) a recensé neuf explosions en
2019 et en 2020 dans les stations-services au Nigeria causant des dégats
matériels et humains importants. L’auteur ajoute que les explosions sont
accompagnées d’incendies avec des victimes par brilures, la destruction des
résidences et des boutiques. L’explosion dans la nuit du 17 au 18 Décembre
2023 du principal dépdt d’hydrocarbures de la Société Guinéenne de Pétrole a
Conakry illustre parfaitement les dangers que présentent I’implantation des
dépots de produits pétroliers dans les espaces urbains. Avec le grand nombre
de voitures immatriculées et de stations-services dans les zones urbaines, les
problémes de distribution, de localisation et d'implantation des stations-
services nécessitent un examen attentif au regard du contréle qui doit étre
exercé, les instruments législatifs nécessaires a I'application de ce contrdle et
éventuellement les conditions optimales a créer du point de vue du service au
public (Gopalaswamy, 1977). Ainsi, la relation entre le parc automobile, la
localisation des stations-services et les instruments 1égaux d’implantation de
ces infrastructures urbaines sont a scruter minutieusement pour épargner des
dégats sur I’environnement et 1’état de santé des étres vivants. La localisation
se fonde sur la définition des coordonnées qui permettent de repérer n’importe
quelle réalité a la surface de la terre (Beucher & Reghezza, 2019).
L’implantation des stations-services dénote les différentes positions de ces
infrastructures fixes par rapport a certains équipements urbains, la sécurité des
personnes gravitant autour du site et celles des infrastructures de distribution
des carburants entre-elles. L'emplacement des stations-services est un
probléme trés important et doit tenir compte de I'impact de divers paramétres
pertinents tels que la distance, la population et le temps d'accés a une station
(Rana & Garg, 2014).

Cet article propose une analyse des positions des marketeurs et leur
proximité avec 1’environnement bati. Cet environnement est caracterisé par la
présence des résidences, des établissements scolaires, des formations
sanitaires, des marchés et des lieux de culte. Une utilisation des Technologies
de I’Information Géographique est indispensable associée a des méthodes
permettant de produire, de traiter et d’exploiter les données provenant de la
localisation géographique (Parsky, 2010) des batiments spécialisés dans la
vente de produits inflammables. Deux axes soutiennent notre travail base sur
les observations de terrain et les enquétes : La description et I’explication des
mécanismes sous-jacents au fonctionnement d’une station-service et
I’évaluation de la géolocalisation des stations de distribution de carburant en
considérant leur implantation.
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I-  Approche méthodologique

Les analyses effectuées dans cette réflexion tiennent sur des périodes
d’observations dans la zone d’exploration, une activité¢ de géolocalisation des
emplacements des marketeurs et une enquéte par des entretiens semi-
structurés réalisée aupres des sous-gérants des stations-services.

1.1 Du périmétre spatial

Ce travail a pour référent spatial les quartiers de la ville de Yaoundé
notamment [Essos, Mfandena, Djoungolo, Ngousso, Nkolmesseng,
Nkolfoulou et Ngona (Figure 1). Ces quartiers appartiennent a la commune
d’Arrondissement de Yaoundé V¢ créée en 1993.
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Figure 1. Localisation de la zone d’exploration
Source : Auteur (2023)

En 2005, les données du recensement de la population par le BUCREP?
estimaient la population de cette Collectivité Territoriale Décentralisée a
environ 252 922 habitants. De cette estimation, en extrapolant avec le taux de
progression annuelle d’habitants de 3,4% programme par le bureau national
de recensement de la population, la population sera estimée a environ

1 BUCREP (Bureau Central de Recensement et d'Etude de la population au Cameroun)
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467 905 habitants en 2030. L’habitat se présente en fonction de la structure
des quartiers. Les caractéristiques de 1’habitat laissent voir un tissu ancien a
forte densité de population présent dans quelques strates de la zone
d’exploration ; un tissu residentiel englobant des quartiers chics ; un tissu
périurbain qui se crée suite a I’extension de la zone en allant vers le Nord ; un
tissu marécageux dans le Sud a la lisiére avec quelques quartiers résidentiels.
A ces tissus, s’ajoutent les quartiers précaires dont I’accés reste difficile tout
le long de I’année. Le réseau viaire est formé des voies de circulation
principales, secondaires et résidentielles. Les voies de circulation sont
différentes selon les quartiers. Ces voies sont étroitement liées aux différents
tissus formant I’habitat. Certaines voies secondaires et la majorité des voies
résidentielles restent non-bitumées. Par contre, Les données collectées,
entretiens et données géospatiales sont réalisés sur les arteres principales qui
sont bitumées.

1.2 Collecte de données et échantillonnage.

Deux modes de recueil d’information ont été mobilisés pour
comprendre I’environnement dans lequel sont implantées les stations-Services.
La nécessité de procéder au moyen d’une enquéte par des entretiens avec les
sous-gérants permet d’aller en profondeur dans les modes de gestion et
d’installation d’une infrastructure de distribution de produits pétroliers.
D’autre part, une exploitation des différents ouvrages, des mémoires et des
articles scientifiques a favorisé la constitution des données de sources
secondaires.

La collecte s’est faite a partir de 1’observation directe, des entretiens
semi-directifs avec les sous-gérants de stations-services et enfin des levés de
coordonnées GPS?. La prise des points avec un récepteur GPS attribue une
paire de coordonnées unique a chaque station-service pour la géolocaliser.
L’observation directe a été utile pour identifier les différents batiments et leurs
differentes formes architecturales. Elle a aussi permis de réaliser des
photographies qui permettent « de collecter des données visuelles et de
mémoriser ainsi de multiples détails relatifs aux faits observés, informations
que I’ceil nu, seul, ne pourrait retenir » (Piette, 1996). Enfin, la collecte a
permis de déceler les différents services que renferme chaque structure de
distribution de carburant. Au cours de cette activité, ce qui « aura été vu,

2 Le systéme permettant d’attribuer des coordonnées a un objet pour le référencer dans un
espace géographique est le GNSS, acronyme de Global Navigation Satellite System, pour
systeme global de positionnement par satellites. Parmi les principaux GNSS, nous avons le
GPS (Global Positioning System mis en service en 1986) (Origine USA), Glonass (Origine
Russe), Galileo (Origine Europe) et BeiDou (Origine Chine). Gladys West est une
mathématicienne américaine connue pour ses contributions aux systemes de positionnement
par satellites
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entendu, percu, ressenti » (Martineau, 2005) est convoqué pour participer a la
production des résultats.

La cartographie de la distribution des stations-services et I’interaction
entre I’environnement bati et humain nécessitent 1’acquisition de deux types
de données : les données de type vecteur et les données de type raster. Les
données au format vecteur sont extraites depuis la plateforme Open Source
OpenStreetMap (OSM). Celle de type raster est acquise via Google Earth sur
laquelle nous avons appliqué des opérations de géoréférencement afin de caler
I’image dans 1’espace géospatial de travail.

La compréhension de [D’implantation d’une infrastructure de
distribution de carburant avec dix (10) sous-gérants (Tableau 1) a meublé les
interviews. Ce moyen de collecte a combiné deux techniques
d’échantillonnage non-probabilistes. 1l a fallu procéder par /’échantillonnage
des volontaires en sollicitant par courrier des sous-gérants a participer a un
entretien. Ensuite, nous avons procédé a partir des volontaires qui se sont
prétés au jeu de questions/réponses a [’échantillonnage par réseaux « basée
sur le principe des contacts personnels ou professionnels permettant de tracer
les sujets recherchés » (Gumuchian & Marrois, 2000). Le but de cette
technique d’échantillonnage par réseaux consiste a construire, au fur et a
mesure de la progression de I’enquéte, un réseau de participants représentant
chacun, un marketer issu du carnet d’adresse d’un sous-gérant. L’expérience
qu’ont les employés des stations, leurs points de vue sur le role des acteurs de
la structure jour apres jour et les relations avec les fournisseurs apportent une
compréhension approfondie sur 1’organisation fonctionnelle d’une station-
service. Un court questionnaire quantitatif a été administré aupres des sous-
gérants sur le genre, les heures d’ouverture et les services qui participent a la
production des recettes journalieres de la station. Le questionnaire

accompagne les interviews semi-directifs
Tableau 1. Répartition des sous-gérants par marketeurs

Confex | Green Neptune Nickel Ola .
ol oil Petrolex oil Axx oil Energy MRS | Tradex | TotalEnergies
1 1 1 1 1 1 1 1 1 1
Homme | Homme | Femme | Homme | Homme | Homme | Homme | Femme | Homme Femme

Source : Données d’enquéte. (2023)

1.3 Matériels

L’information géographique faisant référence a la géolocalisation de
chaque marketer a été levée a 1’aide d’un récepteur GPS Garmin série
GPSMap i. Cette information est indispensable, car « elle permet les
opérations suivantes : le repérage, la comparaison et la prévision »
(Beguin & Pumain, 1994). La production des cartes a été réalisée avec le
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Systeme d’Information Géographique de bureau libre QGIS. Les graphiques
et les illustrations ont été réalisés sous Microsoft Excel.

- Résultats
I1.1  Les mécanismes de fonctionnement d’une station-service

Le nombre de stations-services par marketeurs se trouvent restitué par
une activité de prise de leurs coordonnées géographiques (Figure 2). Vingt-
huit (28) stations-services appartenant a des marketeurs différents ont été
géolocalisées au cours des levés de points GPS. Une grille d’observation avec
les caractéristiques des stations-services a été élaborée pour accompagner les
levés. La grille présente des informations rassemblées tout au long de I’activité
de collecte. Les coordonnées GPS sont prises a des fins de repérage, de
localisation, de situation, de décompte et de projection cartographique.

0 1 2 3 4 5 6 7

Confex Oil

Petrolex

Neptune Oil

Nickel Oil

Green oil

Source : enquéte de terrain /| Novembre 2023

Figure 2. Stations-services par marketeurs
Source : Enquéte. Auteur (2023)

Chaque marketer concoit une forme particuliere de son batiment avant
de faire une demande d’implantation aux autorités. La station devra étre peinte
suivant les couleurs du marketer. Ces couleurs se retrouvent sur le logo et le
totem. Ce dernier est une installation connexe permettant 1’identification d’une
station-service accompagnee de la tarification des produits : Super, Gasoil,
Pétrole et Gaz liquéfié.

Les entretiens avec les sous-gérants des stations-services révelent deux
types d’installations de mise a la consommation des produits pétroliers par les
marketeurs . Ces installations viennent compléter les centres de redistribution
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et les points de vente mentionnes par le personnel de la Direction des produits
pétroliers et du gaz du Ministére de I’Eau et de 1’Energie au cours de nos
entretiens. Ces deux types d’installation sont :

- Les points consommateurs

- Les stations-services

Les points consommateurs sont a usage privé chez un client qui est une
personne morale. Pour étre détenteur de cette installation, on procéde par une
demande d’agrément comme pour tout autre installation aupres des autorités
en charge de I’énergie. Ensuite, on construit un dispositif dans sol formé d’une
cuve qu’on enterre, d’'une pompe de distribution et d’un pistolet dans
I’enceinte de la propriété du client. Celui-ci peut étre par exemple une société
ou une agence de transport interurbain. Le marketer signe un contrat avec le
client a qui il devra livrer du carburant via des bons de commandes recus.

La station-service quant a elle, est « une installation équipée pour
assurer la réception, la conservation et la vente au détail des carburants
automobiles et éventuellement d’autres produits pétroliers, sa capacité
minimale de stockage étant fixé a cinquante (50) metres cubes dans les
chefs-lieux de provinces et a trente (30) metres cubes dans les autres localités »
(MINMEE, 2000). A la téte de la station-service se trouve un gérant
accompagné d’un personnel dédié.

Chaque marketer concoit une forme architecturale qu’il propose a
I’administration en charge des questions énergétiques lors de 1’introduction
d’une demande d’autorisation. En effet, le batiment abritant la vente des
produits pétroliers est composé de plusieurs entités. Nous avons la zone de
dépotage avec comme point d’entrée les bouches de dépotage. Cette zone
comprend des cuves enterrées qui recoivent des produits pétroliers tels que le
super, le gasoil et le pétrole via des canaux de remplissage. Outre le regard
d’acceés, ces cuves ou réservoirs de stockage sont équipés de jauges manuelles,
de systeme de détection de fuites, de limiteurs de remplissage, de clapets anti-
retours, de systéme d’évents pour évacuer les vapeurs de produits pétroliers
dans l'atmosphére et d’un trou d’homme. Les camions-citernes de livraison
transportent jusqu’a vingt-mille (20 000) litres de produits inflammables tout
en respectant une norme de chargement et de transport uniques. Les échanges
avec les sous-gérants de stations mentionnent que le super et le gasoil se
transportent dans le méme camion. Le gasoil et le pétrole lampant vont
ensemble. Par contre, le pétrole et le super sont incompatibles dans un méme
camion-citerne.

L’aire de vente est la zone de circulation et de ravitaillement des
automobiles. Elle dispose d’un auvent en acier, des bornes distributions
électriques reliées aux pistolets par des tuyaux. On retrouve des présentoirs
pour exposer des produits d’entretien de véhicules tels que les eaux de
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refroidissements et les lubrifiants. Ces produits pétroliers sont estampillés au
logo et aux couleurs du marketer.

L’aire de service est une zone dédiée a I’administration de la station et
de la boutique. Cette aire propose un service d’entretien de Vvéhicules
(graissage, vidange, lavage, soufflage). Dans la boutique, sont proposés des
produits manufacturés. D’autres équipements connexes accompagnent le
service de vente de carburant: il s’agit d’un décanteur/séparateur
d’hydrocarbure pour le traitement des eaux, d’un kérobar pour la récupération
des eaux usées avant leur traitement, d’un compresseur a air, utile pour
souffler dans les moteurs et d’un groupe électrogene. Les enquétes révelent
qu’un seul marketer (TotalEnergies) utilise des sources d’énergies alternatives
telle que I’énergie solaire photovoltaique pour la continuité de ses services en
cas de coupure d’énergie provenant du réseau électrique national. Par ailleurs,
le marketer déclare combler ainsi le déficit énergétique et lutter contre la
pollution de I’environnement ou de I’air avec la mise en service d’un
générateur d’électricité autonome a gasoil ou a petrole lampant.

Les entretiens avec les gérants et les sous-gérants révelent que
certaines stations sont assistées par un systéme d’information. En effet, une
partie de I’activité est effectuée par des logiciels professionnels. Des capteurs
sont reliés a ces logiciels avec pour mission de contrbler les types de
carburants vendus par la station, de contréler le niveau de carburant dans les
cuves et enfin de contrOler les pompes ainsi que les volucompteurs
(canalisation pour la distribution de carburant). Outre la capacité a gérer les
opérations financiéres et comptables des pompistes, le logiciel est capable de
tirer le listing de vente de chaque pompe. 1l suffit pour cela de donner les index
d’un compteur lors de la prise de service d’un pompiste et de relever ’index a
la fin de son service pour avoir les montants que ce dernier doit verser dans
les caisses. Les ventes de carburant se font facilement par le logiciel qui peut
entre autres émettre une facture numérisée au client. Le logiciel détient toutes
les informations de travail de chaque pompiste et vous permet de suivre les
dettes dues par chaque pompiste le cas échéant. Avec la gestion assistée par
ordinateur, le gerant est capable de contrbler a distance les ventes d’un
ensemble de stations appartenant a son réseau. En plus du suivi des ventes en
temps réel, le gérant peut aussi procéder a un inventaire de carburant afin de
suivre les quantités réelles en cuves. Les statistiques générées par le logiciel
affichent les montants totaux et les bénéfices réalisés sur une certaine période
accompagnées de tableaux, de figures et de graphiques. En allant plus loin, ces
logiciels étant multitdches et multi-utilisateurs, il est possible d’ajouter des
utilisateurs au logiciel et de déterminer les droits d’accés pour chaque
utilisateur.
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Planche 1. Quelques formes architecturales des stations-services

Source : images d’enquéte. Auteur (2023)

La planche 1 qui précede fait ressortir les différentes formes
architecturales des stations-services. On distingue un auvent de forme
rectangulaire, chapeauté par le logo du marketer sous lequel se trouve un
camion devant les pompes de ravitaillement (A). La construction de
I’infrastructure aux couleurs du marketer est prévue aux fins de visibilité et
d’accessibilité mais aussi de distinction d’avec les autres marketeurs (B). A
I’entrée d’une station-service, se trouve un mat totem a double face qui affiche
les prix des carburants (C). L’identification des stations-services dans la nuit
est orientée par un rétro-éclairage incorporé dans 1’auvent, le logo du marketer
et le totem (D) et (E).

La maniére la plus efficace d’organiser et de gérer une station-service
est définie par les marketeurs. Des aires de service définissent par défaut le
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fonctionnement d’une station-service. De ce modele de gouvernance
structurale de distribution, découle la gestion de la ressource humaine propre
a ce secteur. L’environnement bati de D’infrastructure est composé de
différentes aires (Tableau 2).

Tableau 2. Les aires de service d’une station-service

- Stockage et remplissage des cuves enterrées en produits
pétroliers

- Zone de ravitaillement des automobilistes et des
usagers

- Vente du gaz domestique

- Vente des carburants et des lubrifiants

- Bureaux (administration)

- Laboratoires

- Boutique (vente des produits manufacturés, huiles et
lubrifiants)

- Entretien automobile : vidange, graissage, lavage,
pneumatique, pesage.

- Services bancaires (Point Distributeur Automatique de
Billets de banque)

- Transfert électronique d’argent par téléphone

- Mat totem : dispositif d’affichage des prix du carburant

- Un décanteur/Séparateur d’hydrocarbures

- Un kérobar (cuve de récupération des huiles usagées)

- Un compresseur a air

- Un générateur d’électricité (groupe électrogene)

- Des panneaux solaires photovoltaiques
Un distributeur automatique de billets de banque

Source Enquéte. Auteur (2023)

Aire de dépotage

Aire de vente

Aire de service

Services
supplémentaires

Installations
connexes

La ressource humaine est formée par les marketeurs et recrutée soit par
le gérant ou par le marketer pour ce dernier. Chaque marketer organise des
séances d’acquisition et de renforcement des capacités pour le personnel des
stations-services notamment les chefs de piste. Ces ateliers de formations
comportent des enseignements théoriques et pratiques sur la manipulation « en
toute connaissance des produits pétroliers et d’éviter la pollution de
I’environnement » (MINMEE, 2001). D’autres séances de formation sont
basées sur la protection contre les incendies, les effets des produits pétroliers
sur la santé humaine et la gestion des déchets d’hydrocarbures. Les chefs de
pistes forment a leur tour leurs pompistes dans leurs stations respectives. La
nomenclature du type de personnel des stations-services est universelle et
implémentée par les marketeurs. Elle se doit d’étre respectée par les
gestionnaires de la station-service qui peuvent 1’exploiter soit en gérance libre
ou en gérance mandataire. En gérance libre, le gérant apporte ses capitaux pour
la mise en service de la station construite par I’opérateur de produit pétrolier,
donc le marketer. Il est lié au marketer par un contrat. Le gérant est
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responsable de la gestion financiere, du paiement des impdts, de I’achat et de
la vente des carburants. Tandis que dans la gérance mandataire, le gérant
assure uniquement la gestion financiere et la gestion administrative y compris
les recrutements de personnels. Les approvisionnements en produits :
carburants, lubrifiants, gaz domestique et en produits manufacturés pour la
boutique sont du domaine de compétence du marketer. Dans les deux cas de
gestion, une caution est versée au marketer avant de démarrer 1’exploitation.
Un sous-gérant, lors des entretiens renseigne que « dans d’autres cas, un
particulier peut implanter une station et faire un « branding » selon les
couleurs du marketer et passer ensuite un contrat avec celui-ci pour la mise
en service ». Un autre aspect du mécanisme de fonctionnement d’une station
est la gérance directe ou certains postes sont absents du personnel
d’exploitation. Pour certains marketeurs, le poste de sous-géerant est inexistant.
Chaque personnel est un employé direct du marketer. Au bas de la chaine
d’exploitation d’une station-service se trouvent les pompistes (Tableau 3).

Tableau 3. Personnel d’exploitation d’une station-service

- Apporte le capital nécessaire pour implanter une station ou

Le gérant ) .
pour en reprendre une en gérance libre
- Coordonne I’activité générale de la station-service
Le sous-gérant |-  Contréle la qualité du produit au dépotage et les différentes
quantités.
- Assure le suivi des ventes
Le chef de piste |-  Coordonne les activités des graisseurs et des pompistes

- Assure la gestion des stocks des produits

- Assure les vidanges des vehicules

Le graisseur . . ]
g - Assure ’entretien du groupe électrogéne

Le martiste |- Achalande les étagéres de la boutique avec les produits
(vendeuse en boutique) manufacturés
- Assure le service de distribution du carburant a la pompe.
- Procéde a la vente du gaz domestique et du pétrole lampant
- Assure la collecte des paiements et la comptabilité des
recettes
Source : Enquéte. Auteur (2023)

Le pompiste

L’augmentation du nombre de charroi automobile suscite la demande
en produits pétroliers (Guellord et al., 2021). De méme que I’évolution des
mises a la consommation de ces cing derniéres années dénote a suffisance le
nombre de stations-service crée. Ainsi, « la construction de nouvelles stations-
services permettront a plusieurs chémeurs et autres demandeurs d'emplois,
d'accéder a un emploi rémunéré » (Epee Ekwalla, 2017). Cependant, « les
chefs de pistes et les pompistes n’ont pas nécessairement un bagage
intellectuel important. Le Brévet d’Etudes du Premier Cycle (BEPC), un
niveau de classe de troisieme, de Premiere ou le baccalauréat peut faire
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l’affaire. Mais tres souvent, sur le terrain au Cameroun avec le taux de
chdémage, on voit des gens venir chercher du travail comme pompiste avec un
Master ou une Licence ». Propos de la sous-gérante de la station-service
Petrolex. Le profil de carriére est absent tant en gérance libre qu’en gérance
mandataire sauf par «coup de chance » déclare un autre sous-gérant.
Cependant en gérance directe, le profil de carriére permet de passer de
pompiste a chef de piste et de chef de piste a gérant. On note avec la figure 3
suivante qu’en I’an 2024, vingt-quatre ans plus tard, vingt (20) nouvelles
stations-services se sont implantées avec la nouvelle réglementation. Cette
nouvelle loi permet aux entreprises locales d’exercer dans le secteur de la
distribution des produits pétroliers.

Source : Enquéte de terrain / 2023

Figure 3. Evolution des implantations avant et aprés la loi de 2000
Source : Enquéte. Auteur (2023)

1.2 Géolocalisation des distributeurs de produits pétroliers

Le systeme GPS attribue les différents points de localisation pour
chaque infrastructure servant de repéres. L’un des repéres les plus connus est
celui des coordonnées terrestres (longitude/latitude/altitude) (Beucher &
Reghezza, 2019). L’activité de la géolocalisation des batiments de vente des
carburants apporte des informations stratégiques sur leur position. La paire de
coordonnées geographiques unique liée a la position de chaque station induit
la relation entre les satellites et le récepteur GPS. Le GPS est un réseau de
satellites en orbite qui émet en permanence des informations sur la position
des objets présents a la surface de la terre, tout en mesurant la distance depuis
le satellite (Tounsi, 2019). Minimalement, le récepteur GPS a besoin de quatre
(4) satellites pour afficher une géolocalisation précise dont, trois (3) pour la
position et une (1) pour la synchronisation. Plus il y en a, mieux la position
d’un objet est précise. Il en faut plus de trois pour augmenter la précision et
réduire les marges d’erreur de calcul de prise de points. La géolocalisation
des stations-services est opérée par un récepteur GPS. Typiquement, le
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systeme GPS pour la détection, le traitement et 1’acquisition des coordonnées
géographiques est formé de trois parties distinctes appelées Segment. Il y a le
Segment spatial, le Segment sol ou de contrdle et le Segment utilisateur. Le
segment spatial est formé des satellites mis en orbite basse, en orbite moyenne
ou en orbite haute. Le segment au sol est composé de cing (5) stations
terrestres avec pour role d'enregistrer toutes les informations émises par les
satellites afin de pouvoir calculer les positions. Enfin, le segment utilisateur
regroupe tous les utilisateurs du systéme GPS. La localisation qui indique le
lieu est désignée par une adresse locale ou des coordonnées géographiques. Le
décret n°2000/635/PM fixant « les conditions d’exercice des activités du
secteur peétrolier aval » (MINMEE, 2000) a favorisé 1’entrée des opérateurs
locaux dans la distribution des produits pétroliers au Cameroun, secteur
longtemps tenu par des multinationales (TotalEnergies, Texaco, Shell, British
Petroleum (BP), Corlay MRS et OLA Energy). Cette libéralisation est poussée
par une forte demande des produits pétroliers issue de I’augmentation du parc
automobile. Les stations recensées dans notre périmeétre d’étude justifient la
présence des opérateurs locaux dans la distribution des produits pétroliers
(Tradex, Neptune Oil, Confex Oil, Axx, Petrolex, Nickel Oil et Green Qil).
L’enquéte révele que 1’origine des marketeurs au nombre de sept (7) esta 70%
d’origine locale, contre 30% pour les multinationales (Figure 4).

70%

<

70%

60%

0% 30%

S

30%

Source : Enquéte de terrain / Novembre 2023

20%

10%

0%
Etrangere Locale

Figure 4. Origine des marketeurs
Source : Enquéte. Auteur (2023)

La voirie met en évidence la projection des installations de distribution
des produits pétroliers. Les marketeurs se servent des voies routiéres pour
décider de I’implantation d’une station-service en tenant compte de la densité
de population présente. Les voies de circulation routiére rendent les
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équipements accessibles aux usagers. La localisation étudie la répartition et
I'organisation des objets. La distribution spatiale des marketeurs montre que
les arteres principales sont les plus convoitées pour implanter une station-
service (Figure 5). En effet, ces voies s’ouvrent sur plusieurs voies secondaires
desservant elles-mémes sur des voies résidentielles a forte concentration
d’habitat. Les entretiens indiquent que des études d’avant-implantation sont
faites pour mesurer le trafic automobile couplé a 1’accessibilité entendue
comme l’ensemble des possibilités pour accéder a un Service. Les routes
résidentielles et secondaires sont utilisées par les motos-taxis qui seront les
prochains clients de I’infrastructure énergétique. Ces engins a deux-roues sont
pris en compte dans les études d’implantations et environnementales. La
pertinence de I'emplacement est liée au type et au volume de la circulation
passant par le site, la proximité d'un axe routier important, la visibilité depuis
la route, le temps que mettent les conducteurs a ralentir pour entrer dans la
station-service, la capacité genérale a attirer les clients, la direction ou le
mouvement de la route, les types d'artéres, la distance entre les zones de
chalandise et les quartiers résidentiels (Iman et al., 2009). Cependant, les
voies secondaires sont moins convoitées dans la prise de décision d’une
implantation. Les gérants et les sous-gérants affirment que certaines de ces
voies sont encore en chantier et présentent des espaces difficilement
aménageables pour faire des affaires dans la vente de carburant. Les voies
principales sont structurées par 1’habitat urbain qui présente tantOt des
residences privées, tantot des boutiques commerciales. Toutefois, ces
implantations revelent des problemes de proximité avec les lieux publics. Les
stations-services sont devenues avec le processus de concentration de la
population et des activités autour de ces infrastructures, des lieux ou se frottent
consommateurs, commercants, citadins et risques sanitaires.
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1.3  Analyse des implantations des stations-services

L'analyse géospatiale tire toute sa substance de l'analyse spatiale.
L'analyse spatiale ne travaille en effet que sur des objets préalablement
localisés par une position, c'est-a-dire un repérage dans un systéme de
référence dépourvu d'ambiguités (Beucher & Reghezza, 2019). Les
coordonnées géographiques sont quant a elles basées sur la géométrie de la
Terre et mesurées en latitude (degrés Nord-Sud par rapport a 1’équateur) et en
longitude (degrés Est-Ouest par rapport au premier méridien) (Kraak et al.,
2020). Les observations font constater un rapprochement des stations-services
des lieux publics tels que les bars, les restaurants, les salles de jeux et les
boutiques. Les distances entre les stations de distribution de produits pétroliers
et certains lieux publics sont jugés trop proche les uns des autres.

Une distance représentant «la distance de sécurité » fonde
I’implantation des stations-services. En effet, cette distance évaluée en métres
constitue le paquetage des normes de sécurité visant a réduire les risques de
contact, d’inhalation et de préservations des vies d’avec les produits pétroliers.
L’article 4 de I’arrété n°01/97 du 05 janvier 1998 mentionne qu’« une distance
minimale mesurable [...] de cing cents (500) metres doit étre observée entre
les stations-services, les établissements, lieux publics, batiments
administratifs et endroits stratégiques. Cent (100) métres au minimum pour
les établissements d’enseignement, les centres hospitaliers, les lieux de culte,
les terrains de sports, les places de marché et les batiments administratifs ».
Cette distance prévue par la réglementation sur 1’implantation des stations-
services retient les distances de cent (100) et cing cent (500) metres minimum
et au-dela pour réduire les risques liés a la proximité des stations-services. Une
approche cartographique permet d’apprécier la position d’une station de
distribution des produits pétroliers par rapport aux lieux publics et a d’autres
infrastructures (figure 6).
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Il apparait que les objets spatiaux les plus rapprochés sont
hétérogenes : bars, résidences privées et activités commerciales. Les entretiens
avec les gérants des stations associés aux observations et aux mesures sur le
terrain permettent de ressortir une distance moyenne de trente (30) metres. La
mesure a I’origine est le centre de la station-service entre I’auvent, 1’aire de
service et les cuves en terre. Ces mesures prises sont variables au fur et a
mesure que le centre soit délaissé au profit de I’auvent. Ce qui diminuerait le
rapprochement de la station avec la zone improvisée de transport en commun
pour les taxis.

11 — Discussion

L’objectif poursuivi dans cette recherche est d’évaluer la
géolocalisation des  stations-services. Pour y parvenir d’une manicre
specifique, il faut procéder aux levés de points GPS de chaque station ; mettre
en exergue les mécanismes de fonctionnement et les différents services d'une
station-service ; cartographier les stations-services en affichant la distribution
spatiale des stations préalablement recenses ; mettre en lumiere les distances
entre les stations-services, le bati et les activités environnantes et enfin
comparer ces distances avec celles prévues par la réglementation en vigueur.
Les bars se situent entre onze (11) et vingt (20) métres environ. Les boutiques
sont a dix-huit (18) meétres. Les maisons d'habitation a quinze (15) meétres. Les
commergants fixes et les activités aux environs entre quinze (15) et vingt (20)
meétres. Les bars, les boutiques et les activités environnantes exercées par des
commercants fixes et mobiles sont les activités les plus nombreux et les plus
rapprochées des stations-services. La majorité des stations, au niveau de ’aire
de service a prévu la vente de boissons alcoolisées a I’instar de la biére et du
vin. Boissons a consommer sur place ou a emporter. Cependant, les
consommateurs sur place sont les plus nombreux a s’y retrouver. Ceux-Ci pour
les uns sont debout ou assis pour les autres en prenant une biére dans un
environnement rafraichi par 1’air conditionné. Les maisons d’habitation aux
alentours enregistrent un éloignement d’environ 15 metres seulement ou
moins d’une station-service. Un sous-gérant mentionne que ces habitations se
sont installées jours aprés jours en se rapprochant progressivement de son
infrastructure. Par ailleurs, chaque parcelle détient un titre de propriéte et un
permis de béatir nonobstant la proximité d’avec I’installation de produits
pétroliers. Pour lui, ces maisons devraient donc respecter au moins la distance
minimum de cent (100) metres entre une station, les maisons d’habitations et
les lieux fréquentés par le public. Lui, étant le premier a s’y installer. Le sous-
gérant estime que les autorités en charge de la planification fonciere devraient
s’y intéresser. Il préconise 1’application de la loi sur les distances entre les
stations et les habitations si un individu détecte qu’une station se trouve dans
le périmétre de la parcelle qu’il veut acquérir. Si la station existe, alors le futur

www.eujournal.org 159



http://www.eujournal.org/

European Scientific Journal, ESJ ISSN: 1857-7881 (Print) ¢ - ISSN 1857-7431
March 2024 edition Vol.20, No.8

acquéreur, les autorités en charge du cadastre et le vendeur s’appliquent eux-
mémes les régles de distanciation par rapport a la station. En conséquence, les
conditions d’occupation du domaine public par les stations-services présentent
des irrégularités. Deux acteurs sont concernés dans la problématique de
I’implantation des stations-services. Il y a I’autorité en charge du cadastre et
des affaires fonciéres et celui en charge de I’énergie. D’autres stations sont
implantées au sein des quartiers détenant des parcelles loties et immatriculées
sur lesquelles sont baties des résidences privées et d’autres installations.
Certains marketeurs affirment n’avoir eu aucune opposition de la part des
riverains lors des implantations, malgré le fait d’avoir enfreint la loi sur les
distances a respecter entre une station et les domiciles privées. Ceux-cCi
déclarent avoir eu 1’aval des autorités en charge de 1’énergie pour s’y installer.
Le dossier de demande d’implantation comprenant entre autres un contrat de
bail, un certificat de propriété fonciére ou un permis de batir.

Autour de ces stations, gravitent plusieurs types de commerces. Les
stations installées dans les carrefours développent une mixité sociale. En effet,
ces lieux deviennent des lieux de commerce qui accueillent des passants, des
clients, des commercants, des vendeurs fixes et des vendeurs ambulants. Avec
surtout I’aire de vente qui est prise d’assaut a des fins de protection contre les
intempéries. Elle sert de parapluie et de lieu de refuge pendant les
précipitations augmentant ainsi les risques d’incendies et d’explosions au sein
de linfrastructure. Comme la majorité des stations est située dans les
carrefours, ces infrastructures sont des zones de stationnement des motos-taxis
ou bien des repéres de destination intermédiaire ou finale. Les stations-
services deviennent ainsi des zones de changement de moyen de transport pour
les usagers ayant emprunté un taxi ou tout autre véhicule de transport. Ceux-
ci empruntent les motos-taxis pour continuer leurs trajets. En tout état de
cause, les activités commerciales autour des stations-services consolident ces
risques. En plus, les normes de sécurité proscrivent la manipulation d’un
téléphone portable devant les pompes a carburant ou bien fumer une cigarette
dans I’enceinte d’une station-service.

L’implantation des stations-services est gouvernée par un arrété fixant
les distances entre les stations. Cette distance est connue de tous les
marketeurs. Elle vise a appliquer une distanciation physique des batiments de
distribution pour empécher la concurrence déloyale qui pourrait surgir entre
deux marketeurs. En effet, cette distance est assez suffisante pour reglementer
I’environnement commercial entre deux ou trois opérateurs implantés a moins
de cing cent (500) metres les uns des autres. Avant cette réglementation, on a
observé sur le terrain en comparaison avec d’autres quartiers de la ville de
Yaoundé, une distance de moins de cing cent (500) métres entre deux stations,
parfois avec les mémes marketeurs. Les préférences d’implantation évoquées
par les distributeurs des produits pétroliers sont établies « dans I'espoir de
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maximiser les ventes et les profits » (Iman et al., 2009). Les stations-services
implantées ont gardé les mémes préférences d’implantations que ce soit avant
I’arrété de 1998 fixant les modalités d’implantation des stations de
distribution des produits pétroliers ou bien pour les opérateurs implantés aprés
le décret de n°2000/935/PM du 13 Novembre 2000 fixant les conditions
d’exercice des activités du secteur pétrolier aval. En effet, les carrefours
restent les lieux les plus convoités par les marketeurs lors des implantations.
La figure 7 confirme I’utilisation des carrefours comme des lieux stratégiques
pour implanter une station-service.

Avant la loi de 2000 Apreés la loi de 2000
[ [ 5

- - L 5
g o g
7 : B :
6 j g 15 g
5 g i 1) i
4 == g w0
3 % 7, §
2 5 §
1
0 Nombre de stations Position sur I'axe Position sur carrefour 0 Nombre de stations  Position sur l'axe  Position sur carrefour

Figure 7. Comparaison des emplacements avant et aprés la loi de 2000
Source : Enquéte. Auteur (2023)

Ces carrefours de circulation, lieux de croisements de plusieurs voies
routieres et de plusieurs véhicules augmentent de fait le volume de trafic et le
type de véhicules prédestinés a la consommation de carburant. Le niveau de
service des routes, soit par trafic constant ou par congestion sont des
paramétres pris en compte dans un projet d’implantation. Une vitesse
irréguliere des automobiles avec la formation des embouteillages sur plusieurs
metres a I’approche d’une intersection des voies renforcent la visibilité et la
mémorisation de I’infrastructure par les automobilistes et les pilotes de motos.
Ces conditions opérationnelles des voies de circulation automobile
consolident la présence des marketeurs tant sur les axes principaux que dans
les jonctions de routes ou carrefours.

Le marché de la distribution a été tenu par les multinationales pendant
une quarantaine d’années. Depuis 1’ouverture du marché aux opérateurs
locaux, entre deux carrefours distants de plusieurs kilométres ayant un
opérateur a chaque extrémité, d’autres marketeurs se sont installés tout en
respectant la métrique réglementaire. La densité du bati caractérisée par une
prolifération des résidences propose une autre vision de I’implantation.
« L’impact de la progression de la tache urbaine sur 1’espace rural » (Kana et
al., 2010) amene les marketeurs a s’y installer. L’implantation des stations-
services suit I’étirement du territoire. L’extension spatiale de la ville par le bati
et la création de nouvelles voies routieres pour relier le périurbain a la ville
ont favorisé I’implantation des stations-services a la périphérie de la ville. La
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station-service est un lieu de convergence et d’achat de produits pétroliers. Les
motos-taxis font partie de 1’offre de transport public pour la connexion entre
I’urbain et le périurbain tout en soutenant aussi les déplacements a I’intérieur
des périphéries. Ces engins a deux roues participent a I’animation économique
de ces structures de distribution au méme titre que les voitures de ville.
D’autres consommateurs sont aussi concernés par la présence des
stations-services. Il s’agit des riverains qui procédent a 1’achat du pétrole
lampant et du gaz a usage domestique d’une part et d’autre part, les camions
de travaux publics qui sont des consommateurs de gasoil.

En dehors d’un récepteur GPS, la geolocalisation fonctionne sur les
smartphones, tablettes, ordinateurs, appareils photos ou montres connectées.
L'évolution de cette technique vise a répondre a plusieurs problématiques
comme la sécurité et la sureté dans les espaces urbains. Ainsi, les capacités de
planification et de gestion participatives, intégrées et durables des
établissements humains (cible 11.3), la proportion des villes dotées d’une
structure de participation directe de la société civile a la gestion et a
I’aménagement des villes, fonctionnant de facon réguliére et démocratique
(indicateur ~ de  suivi 11.32) sont deux  éléments  de
I’Objectif de Développement Durable numéro 11 impliquant la participation
directe et citoyenne. Ces €léments visent a rendre les espaces urbains sdrs,
résilients et sécurisés. Dans cette optique, « en raison de la prolifération des
dispositifs de géolocalisation et des opportunités du Web 2.0, il est désormais
possible pour les citoyens d'acquérir, de partager et d'utiliser facilement des
informations géographiques » (Foody et al., 2017). Le progreés technologique
a favorisé le rle émergent du citoyen en tant que source de données (ibid.).
Les citoyens sur une base volontaire, utilisent généralement des smartphones,
des appareils de bricolage bon marché ou des capteurs spécialisés pour
observer ou mesurer un phénomeéne associé aux informations géographiques
(Antoniou et al., 2017). Le citoyen des territoires urbains devient un collecteur
volontaire de I’information géographique ou bien un générateur Volontaire de
I’Information Géographique (VGI). Par le canal de son téléphone portable ou
de tout autre capteur, il collecte les coordonnées géographiques des stations-
services et des équipements urbains situés autour de ces infrastructures de
distribution de produits petroliers. Il peut associer dans son activité de
volontaire de I’information géographique « des modes de communication
basés sur les données (e-mail, réseaux sociaux, WhatsApp, partage de vidéos
téléchargeables), les appels téléphoniques et les réunions en personne »
(Young et al., 2020). En produisant une cartographie participative de
I’ensemble des points recueillis par d’autres citoyens et projetés ensuite sur les
plateformes de visualisation de données comme OpenStreetMap,
I’observation de la proximité des risques liés a I’emplacement des
stations-services est plus perceptible et généralisée. La cartographie
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participative benéficie des progrés des technologies de la géoinformation a
I’échelle d’une ville ou d’un pays. Le principe est simple : « si je collecte des
données géographiques sur ma région - ou j'ai des connaissances locales - et
que vous collectez des données géographiques sur votre région - ol vous avez
des connaissances locales - alors celles-ci peuvent étre combinées, et nous
pouvons commencer & construire une base de données spatiales d'une région.
Si cela s'étend a une plus grande foule de personnes, il est alors trés possible
de crowdsourcer la cartographie du monde entier » (Monney & Minghini,
2017). La vision de cette nouvelle facon de collecter et de cartographier les
données par une participation citoyenne et volontaire est de contribuer a
supporter les efforts d’implémentation de ’ODD 11 au niveau national.

Conclusion

Les Systémes d’Information Géospatiale mettent en évidence la
distribution spatiale des stations-services géolocalisées a partir d’un récepteur
GPS. Les préférences d’implantation sont faites sur les carrefours, les voies de
communications principales et aux franges du périmetre urbain. Nos résultats
démontrent la proximité des stations de distribution des produits pétroliers
avec les lieux publics. Les maisons d'habitation sont a quinze (15) metres
environ. Les commercants et les activités aux environs entre quinze (15) et
vingt (20) metres. Les bars se situent entre onze (11) et vingt (20) metres
environ. Les boutiques sont a dix-huit (18) métres. Les équipements urbains a
trente (30) metres. La réglementation sur I'implantation des stations-services
exige une distance minimale de cing cent (500) meétres d'écart ou plus entre
deux stations-services et cent (100) métres ou plus entre une station-service et
les lieux publics. 1l s'avere important d'impulser une nouvelle dynamique pour
rendre les espaces urbains sdrs et durables. Les implantations des stations-
services dans le domaine public sont irréguliéres. Ainsi, la participation
citoyenne a produire de l'information géospatiale notamment la position de
chaque station-service en utilisant les téléphones portables contribuerait a
signaler cette proximité afin de réduire les risques sanitaires et matériels.
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Abstract

For the purposes of monitoring, evaluating, and conducting a
geographical analysis of crime-related data, the study used geospatial
technology to collect crime data based on spatial location and the Malawi
Police Data Digest of 2019 and 2020. In a more generic sense, knowing the
geographic patterns of crime in Malawi using GIS technology can help
determine how to make and implement important decisions to reduce crimes
in Malawi. The Malawi Police Service has established a number of database
management systems to help with crime monitoring. Notwithstanding, it has
not yet fully integrated Geographic Information Systems across all
jurisdictions. Maps showing crime locations and crime hotspot zones are
therefore not included in the crime data and statistics report provided by the
Malawi Police Service. In this light, a lot of people have become victims of
various forms of crimes in areas where those crimes are also prevalent. To
collect, track, and analyze crime data in Malawi for this study, Geographical
Information System (GIS) particularly network analysis techniques were used.
Network Analysis was used to identify crime hotspots by analyzing crime data
as a network of interconnected events and locations. The rationale behind this
was to treat each crime event as a node in the network and the spatial
relationships between the crimes as edges. By analyzing this network, patterns
and relationships between crime events were revealed, allowing for the
identification of crime hotspots. The study found that Lilongwe in the central
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region and the capital city registered the highest number of crimes seconded
by Blantyre in the southern region and followed by Mangochi. Mzimba
recorded high crimes in the northern region. In Malawi, the traditional
systems of intelligence and criminal record keeping have failed to satisfy the
demands of today's crime situation. Manual methods neither give accurate,
dependable, or complete data 24 hours a day nor do they help in trend
forecasting and decision assistance. It also leads to poorer productivity and
inefficient workforce use. The appropriate application of information
technology is the solution to this ever-increasing challenge.

Keywords: GIS, crime, hotspots, police, database systems

Introduction

Modern cultures have been overwhelmed by a growing crime rate,
which has resulted in the loss of lives and property (Duffour,2022). Several
traditional methods of data collection have been implemented to aid in the
fight against crime, but in this era of advanced computer technologies, the
introduction of Geographic Information Systems (GIS) has led to crime-
fighting agencies developing sophisticated models in the fight against crime.

The absence of geographical data and related qualities of the crime is
one of the key issues in investigating crimes, making it impossible to depict
the exact locations of the numerous crimes on maps. The Malawi Police
Service has introduced several computer technologies for crime database
management, such as an automated criminal records database, and a
fingerprint identification system (The Nation, 2018). Despite the development
of these database systems, GIS has yet to be completely deployed throughout
all Malawi jurisdictions. In this light, the study aims to appraise GIS as a tool
for crime monitoring and clustering so that hotspots are identified for crime
prevention.

Literature Review
Importance of GIS in Crime Monitoring and Clustering

A Geographic Information System (GI1S) is an interface for integrating
and retrieving enormous volumes of location-based information that employs
geography and computer-generated maps (www.state.ia.us).

GIS enables police officers to better prepare for emergency response,
establish mitigation priorities, analyze previous occurrences, and forecast
future events. GIS may also be utilized to provide important information to
emergency responders at the time of dispatch or while en route to an incident,
assisting in tactical planning and response. When no leads are apparent, GIS
assists detectives in identifying prospective individuals to expand their suspect
base (Johnson, 2000).
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GIS assists law enforcement in locating probable crime scenes by
assessing apparently unrelated criteria and displays them together in a
graphical, layered, spatial interface or map (Harries, 1999). It also assists them
in mapping inmate populations, fixtures, and equipment in order to ensure
inmate safety by segregating gang members, identifying high-risk or possibly
violent inmates, and detecting dangerous areas in an area. It minimizes the
likelihood of internal conflict by improving command and control. When GIS
features are paired with the capabilities of location identification devices like
as GPS, they allow for the tracking of high-risk convicts or at-risk workers
across a region. It is less expensive for the crime analyst to get the information
than for patrol officers to do it themselves (www.state.ia.us).

Police personnel may now develop maps that are directly relevant to
the issue at hand (Johnson 2000). Police departments gather massive volumes
of data from a variety of sources, including calls for assistance, arrests, first
information reports, and daily reports. However, data in this format might be
difficult to see. The same information shown visually offers investigators,
supervisors, and administrators a strong decision-making tool. The graphic
format reveals hidden linkages and patterns in the data. GIS might also be used
to investigate the connection between crime and the environment.

Crime analysts can use maps to see graphic representations of crime-
related concerns (www.charmeck.nc.us). Understanding where and why
crimes occur can help to enhance crime-fighting efforts. Mapping crime can
assist police in better protecting residents. Simple maps that show the locations
of crimes or criminal clusters can be used to assist and guide patrols to where
they are most needed. More complicated maps may be used by policymakers
in police agencies to identify patterns in criminal behavior, and maps may be
essential in solving criminal cases.

Digital maps are the most efficient way to visualize the complete crime
scene (Johnson, 2000). The locations of crimes, arrests, and other occurrences
can be frequently presented on maps. Rather than scrolling through a list of
events, this gives a simple way to browse activities in a certain location. Maps
may also be used to transmit many types of information at the same time.
Crime locations can be symbolized based on the day of the week, the kind of
crime, the modus operandi (a specific suspect's style of operation when
committing a crime), or the frequency.

To help in the investigation of crime trends, maps can be created at any
geographic level (e.g., police stations, divisions, or zones)
(www.charmeck.nc.us). Each response area can be coloured to show the
number of crimes committed in that region during a given time period. The
more events that happened inside the reaction region, the deeper the hue.
These themed maps may also be used to depict changes in a community's
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crime rate. Shade each location according to whether there was an increase,
decline, or no change.

GIS may be used to quantify the amount and kind of problem within a
set distance surrounding a certain area (e.g., street intersection, slum, bar, etc.).
The distance can be anything that is desired to be used as a radius around a
certain spot. For example, we may rapidly investigate the type and quantity of
offenses and arrests that happened within 500 meters of a specific place. GIS
enables an analyst to swiftly reduce redundant data (www.charmeck.nc.us).
GIS may be used to investigate events that occurred within a specific distance
of many sites, in addition to focusing on a single spot. For example, an analyst
can discover the number and sorts of crimes committed within 500 meters of
all schools. A radial analysis may also be used to decide which residents
should be warned when a certain criminal moves into the region.

GIS discovers places with dense groupings of occurrences (hotspots)
(Johnson, 2000). These high-density locations frequently need more police
attention. GIS, for example, enables an analyst to identify all sites in a police
station area where at least five robberies happened within a 1km radius. The
map is then outlined using these regions. Using GIS to detect hotspots gives a
reliable technique of measuring criminal event concentrations throughout
time. Every month, hotspots of violent crime, robbery, home burglary,
commercial burglary, vehicle theft, rape, and so on may be determined for
each police station area.

Compare hotspot locations over time: Crime hotspots observed across
multiple months can be presented at the same time. This enables the
identification of places with persistent issues and reveals the direction in
which a certain crime may be moving. These maps can also be used to request
resources from other public and/or private entities for a specific area.

Hotspots of multiple crimes can be exhibited to show where they
overlap. Residential burglary hotspots, for example, might be presented
alongside robbery hotspots to see where they intersect (www.charmeck.nc.us).
The intersecting locations can then be thoroughly examined.

With GIS, the relationship between one variable and another may be
examined, and the degree and direction of the link between the two variables
can be determined (Johnson, 2000). One may, for example, investigate the
association between the number of alcohol permit sites and the frequency of
fights. Regression analysis is used to forecast the value of a dependent
variable, such as the rate of violent crime, based on the values of independent
variables, such as the poverty level in a certain area. Regressing allows for the
inclusion of extra factors in the model, such as illiteracy, backwardness,
habits, and so on. The findings of this sort of study might be utilized to collect
funding from other public/private organizations to help reduce crime.
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Different kinds of literature have acknowledged the utility of GIS in
crime mapping, some of which have been evaluated in this study.
Fajemirokum, Adewale, Idowu, Oyewusi, and Maiyegun, (2006) used spatial
data acquisition and attribute data in their study, "a GIS approach to crime
mapping and management in Nigeria, specifically in the Victoria Island area,"
and discovered that the police station in Victoria Island is not in the best
location because it is not centrally located for accessibility from other parts of
the island. They proposed a police station in zone 4 or 5, adding that the
optimal place for a police station in Victoria Island should be anywhere around
the crossroads where Adeola Odeku is.

Similarly, Groff and La Vingne (2002) analyzed the various
methodologies, defined what is necessary to utilize them, and rated how
reliable they are in projecting future crime concentrations, or hotspots when
forecasting the future of predictive crime mapping. They changed from
analyzing prior event reports to using GIS to delineate anticipated crime and
location for efficient police.

Ahmadi, (2003) has emphasized the use of GIS in mapping, criminal
control, and preventive programs in his work on crime mapping and spatial
analysis. He also emphasized the usefulness of crime maps in the study of
criminal ecology and locational characteristics, as well as the ability of maps
to visually identify regions of particularly high or low crime concentration. He
did, however, point out that maps are just graphical representations of the
outcomes of various geographic data computations. He devised a hierarchical
model for crime analysis and used it in a regional crime study in Tehran. Using
the area-based approach of analysis, the model-assisted in identifying the
geographic concentration of crimes in a certain region. Finally, after
establishing the hot locations using the approach described above, he utilized
a spatial function to determine a good location for a new police station and to
send a patrol to the hotspots in order to reduce crime.

Furthermore, in their work; the impact of crime on sustainable tourism
in Cross River State, Nigeria, Ukwayi, Ojong, Austin, and Emeka (2012)
observed that the rehabilitation, development of tourism potentials, and the
recent introduction of the largest carnival event in Nigeria have constituted a
great threat to residents and tourists who have an interest in visiting Cross
River State. One main downside of the Calabar Carnival, according to the
writers, is that it encourages criminality. According to their crime report
analysis, the month of December, when the carnival is held, has the highest
crime rate.

They, therefore, recommended that if tourism is to be sustained in
Cross River, resort center operators provide adequate security around their
business environment, intelligence personnel be deployed to those hotspots
environment to monitor movements, vigilante groups be formed and charged
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with the responsibility of ensuring security in their domain, and criminals be
arrested, charged in court, and punished. According to the researchers, they
would assist to reduce crime in the area.

Furthermore, Ayuba, Mugu, Tanko, and Bulus (2016) discovered that
theft/stealing and hurting/fighting are the most common documented crimes
in Kaduna Metropolis, Nigeria, with 19.29% and 16.82%, respectively. The
study found that crime incidence is highest in Tudun Wada at (15.05%),
followed by Sabon Tasha and Rigachikun with 10.24% and 10.16%,
respectively, based on an overlay analysis of all the gathered coordinates of
the crimes depicted on the composite map. The survey also indicated that the
biggest crime hotspots in the city are Tudunwada, Sabon Tasha, Rigachikun,
and Rigasa. An administrative map of the study region improved the
delineation of police districts in Kaduna Metropolis according to the
Divisional Police Headquarters Jurisdiction, where a total of 11 crime
categories were mapped.

Benue State is not immune to the frightening incidents of criminal
activity that have been hurting the world on a social, economic, and political
level. This research is significant as a measure of crime prevention and
management. The initiative of the Benue State government and the Nigerian
Police Force in the distribution of Police Stations and out-posts for effective
policing and crime arrest appears to be having less than desired impact because
Benue State Security agencies have yet to adopt proactive GIS approaches in
the pursuit of an arrest of crime, which has now become a global best practice.
This is a prevalent phenomenon in many regions of the developing globe, and
it is not unique to Benue State or Nigeria (Ayuba, et al., 2016).

Amissah et al. (2014) employed GIS at the Dansoman Police
subdivision in Accra, Ghana, to create crime maps and investigate the spread
of crime. The police statistics on crime lacked spatial reference. In light of
this, portable Global Positioning System devices were employed to geolocate
the numerous crime scenes. Finally, the researchers stated that in future
studies, crime data should contain both spatial and attribute data to aid in GIS
crime analysis.

Adepoju et al., (2014) employed GIS for crime hotspot mapping and
analysis during the ASPRS 2014 Annual Louisville Conference in Kentucky
on March 23-28, 2014, utilizing Abuja State as a case study in Nigerian urban
security and crime management. In the research region, there was a substantial
association between parks and gardens and crime, as well as a positive
correlation between slum settlement and crime.

GIS was utilized by Arhin and Duffour (2015) to create Graduated
symbols, stacked charts, proportional symbols, and pie charts for hot spot
analysis on the KNUST campus. Because the crime data collected from the
university's security department lacked coordinates for their research, the
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geographical data of the mean center of the crime locations were captured
using Google Earth software. The researchers developed a web application
that would allow people to report crimes on the KNUST campus.

Ghartey and Gyabeng (2017) used GIS technologies such as ArcGIS
software, ArcGIS Online, and the Web AppBuilder to create an updated
interactive web-based map with geocoded addresses for the KNUST campus,
allowing users to locate pathways to specific areas on campus. However, this
platform also supplied students with safety information, warning them of
crime hotspots on campus, crime incidents recorded at various locations, and
information on security emergency dial-up numbers and checkpoints, in order
to assist in combat and minimizing crime on the KNUST campus.

Prakruthi Prakasha et al. (2018) created a web-based criminal record
system (CRS) that uses mobile devices instead of standard GPS devices to
allow police to collect the location of criminal activities. This online crime
detection approach was created to alleviate the problems and hardships that
still exist in the traditional manual system of practice.

In terms of violence, concentrated crime zones are sometimes referred
to as crime hotspots (McLafferty et al., 2000). In other terms, a crime hotspot
is a location where the number of violent crimes is higher than average. Places
with more criminal incidents are classified as hot, whereas those with fewer
occurrences are described as cool. This is related to the fact that crime is
spatially dispersed at random.

This article aims to use GIS technology to improve data collecting,
visualization, and informed decision-making by mapping crime data,
identifying hotspots, and presenting patterns. The forms of crime frequent in
La Dade Kotopon municipality were shown using graduated symbol maps.

Methods and Materials
Study site

Malawi has a land area of 118,484 km2 (45,747 sq mi) and a
population of 19,431,566 people (as of January 2021) (NSO, 2022). Lilongwe
is Malawi's capital (and largest city). Malawi, a small country in Southern
Africa, has the world's fourth-largest proportion of people living in extreme
poverty. More than two-thirds of Malawi's population lives in extreme
poverty, with practically all relying on small-scale farming for a living.
Malawi's economy is heavily reliant on tobacco, which accounts for 69.5% of
total exports—a condition that is becoming increasingly troublesome for
Malawian households as worldwide demand for tobacco products declines.
Furthermore, Malawi has one of the world's youngest populations, with 43%
of the population under the age of 15. Agriculture development and
diversification are essential concerns for Malawians in order to safeguard and
improve their livelihoods and the prospects of their children.
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A network analysis technique was used to determine the crime hotspots
and their clusters. This technique was implemented in ArcGIS software that
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allowed for the visual representation and mapping of crime hotspots in
Malawi. To be pricise, the results of network analysis can be used by law
enforcement agencies to develop and implement targeted crime prevention
strategies. By analyzing crime data as a network and using various network
analysis techniques, a more comprehensive and dynamic view of crime
patterns and hotspots can be obtained. This information can also be used to
guide resource allocation, inform decision-making, and support proactive
crime prevention strategies.This approach has been widely used in
determining the distance between police stations (Kuta et al., 2014). In this
study, ArcMap/ArcGIS version 10.41, was used for data analysis using a
network approach. First, high-risk areas of crimes using select-by attributes
were identified. After selecting these neighborhoods and delineating from
their boundaries, data layers were added showing the spatial distribution of
crimes by location in Malawi and its three regions into the selected
neighborhoods.

Theoretical Review

A review of Sherman and Weisburd’s publications (1995) provides for
the hypothesis of crime hotspots. The idea outlines crime clustering around
sites where various perpetrators and different targets encounter regularly over
time. It refers to locations having a high crime rate. A hotspot patrol technique
in policing can help a jurisdiction reduce total crime. As a result, the authors
emphasize the use of hotspot maps to illustrate criminal concentration.
Furthermore, crime pattern theory claims that while looking for criminal
chances, criminals are affected by the geographical character of their daily
routine activities. They prefer to focus on regions that are familiar to them.
Our hypothesis is crucial to this study because it explains why crime clusters
in such areas.

The social disorganization hypothesis proposes that the natural ability
of individuals to moderate deviancy in their neighborhoods is hampered in
some locations by continual residential change and net outmigration. These
modifications either disrupt or inhibit the formation of social networks.
According to disorganization theory, because these networks are responsible
for the majority of social control in neighborhoods, their disappearance leads
to increased levels of deviancy. Poverty and prejudice have also been
recognized as elements weakening social networks.

Furthermore, the broken windows theory, which emphasizes crime
concentration and was supported by Wilson and Kelling (1982) in their article
titled Broken Windows, asserts that in most well-functioning neighborhoods,
when small transgressions of social norms are not nipped in the bud, residents'
willingness and ability to enforce social order is undermined, and as a result,
residents withdraw from enforcing neighborhood norms, allowing further
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deviancy to occur. Furthermore, the crime opportunity hypothesis identifies
criminal opportunities as the primary source of crime. A congested urban
neighborhood, for example, with no off-street parking will have numerous
automobiles parked on the street. Such an area may become a hotspot for auto
thefts (Eck, Chainey, Cameron, Leitner, and Wilson, 2005).

Results

The study findings are based on a regular update of cases reported to
Malawi Police in all 28 districts of the nation, encompassing 34 police stations
and focusing on cases of violence and minors in confrontation with the law
and the use of ArcGIS to locate hotspots of crimes in Malawi. In the first place,
the study established that the raditional intelligence and criminal record
keeping methods in Malawi have failed to meet the needs of today's crime
situation. Manual methods do not provide precise, reliable, or full data 24
hours a day, nor can they aid in trend forecasting or decision making. It also
results in lower productivity and inefficient staff use.

Types of Violence and Abuse Cases in Malawi

The study established that in 2019, only 999 victims of sexual violence
reported to the police, up from 999 in 2018 (a 99% increase). Sexual violence
victims were reported to police between April and June 2020 (Q2 of 2020),
accounting for 11% of all instances reported. Almost the same number of cases
were recorded in the second quarter of 2019 (484 instances, accounting for
18% of total cases). In 2019, victims of physical assault reported to police
accounted for 23% of all instances recorded. This marks a 40% increase over
last year (when 1,886 cases were reported). Economic abuse involves stealing
goods, criminal destruction, property grabbing, malicious damage, arson, and
failing to render necessities. Child diversion refers to the removal of cases
involving minors from official judicial processes, with or without constraints.
Rape, defilement, indecent assault, and sexual offenses are all examples of
sexual violence.

In 2019, 34% of all recorded cases included minors. Child victims
were 78% of all sexual assault incidents (n=1,554). Children made up 17% of
all victims of physical abuse (n=444) and 24% of all victims of economic
abuse (n=568). Females were 96% of all sexual violence cases (1,902), 74%
of all physical violence cases (1,971), and 81% of economic abuse cases
(1,890). In general, the number of instances of violence increased between
2016 and 2017, with a significant decline in 2018. There were higher
occurrences of defilement, economic abuse, and physical assault in 2019 than
in 2018. On the other side, there were fewer incidents of behaviour likely to
cause a breach of peace and marital and domestic violence. Given the
categories of kidnapping, child neglect, various forms of sexual abuse, and
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suicide were added. In 2019, the figures are incomparable. Violence in any
form was experienced more frequently by girls and women than by boys and
men (73% females, 27% males), a pattern that has persisted throughout time.

From January to December 2019, a total of 11,642 new incidents of
violence were recorded at police stations around the nation (girls 2,879, boys
1,080, women 5,299, males 2,383). This is 2,848 cases greater than in the same
period in 2018 (n=8,794). Physical violence was the most commonly reported
kind of violence (23%), followed by marital and interpersonal conflict (22%),
and economic violence (20%). Sexual violence accounted for 17% of all cases.
The violence of any kind was experienced more frequently by girls and women
than by boys and men (70% females, 30% males).

The largest number of cases in one month was 1,271 in November
2019, while the lowest was 728 in December 2019. A comparison of statistics
for the year 2018 indicates that the largest number of instances was recorded
in March 2018 at 1,137, and the lowest was also in December 2018 at 61. Four
regional offices coordinate police formations, and the most cases were
reported in the Central Region in most months, and in the Southern region in
October 2019.

The study also found that from April through June 2020, a total of
4,248 new incidents of violence were recorded at police stations across the
country (899 girls, 380 boys, 2,214 women, and 755 men). Children accounted
for 30% (1,279 out of 4,248) of cases, down from 34% (937 out of 2,721) in
the second quarter of 2019. The marital and interpersonal conflict was the most
commonly reported kind of violence (35%), followed by economic violence
(17%), physical violence (16%), behavior likely to cause a breach of peace
(15%), and sexual violence (11%) (Figure 2). In contrast to Q1 (January-
March) 2020, the percentage of marital and interpersonal conflict cases
increased from 25% (1,069 out of 4,262) in Q1 to 35% (1,473 out of 4,248) in
Q2. Violence in any form was experienced more frequently by girls and
women than by boys and men (73% females, 27% males), a pattern that has
persisted throughout time.
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Figure 2. Types of Cases Occurred in 2020
Source: Malawi Police Data Digest Report

The study also found that the maximum number of cases in Q2 of 2020
was 1,488 in May, while the lowest was 1,365 in June. A comparison of the
statistics for the same time in 2019 indicates that the greatest number of cases
was again reported in May 2019 at 1,015 and the lowest was in June at 798.
Police formations are managed by four regional offices, and an increase can
be seen in May in both the Southern and Eastern regions, with a decline in the
Central area. During the second quarter, there were fewer instances in the
Northern area, with a minor increase trend.

In the second quarter of 2020, 77% of all sexual assault cases included
minor victims. Children made up 17% of all victims of physical abuse and
24% of all victims of economic abuse. Females accounted for 93% of all
incidents of sexual violence, 72% of cases of physical violence, and 84% of
cases of economic abuse. Children were victims in about 30% of all incidences
of violence. When compared to Q1 2020, the percentage of female victims
increased marginally for sexual violence (from 91% to 93% in Q2), physical
violence (from 69% to 72% in Q2), and economic abuse instances (from 78%
to 84% in Q2).

In the second quarter of 2020, 921 youngsters (108 females and 813
boys) were in violation of the law. The overall number is greater than the same
time in 2019 (871), however, there is a considerable decline when compared
to Q1 2020. (1,350). During the period, 506 (97 girls and 409 males) were
diverted at the police level. Out of the 921 minors detained, 184 (10 girls and
174 males) were hauled to court. The diversion rate was 66% in Q2 of 2019,
but it fell to 55% at the same time in 2020. In Q1 2020, the diversion rate was
slightly higher, at 57%.
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Out of the 921 total arrested instances during Q2 2020, 623 youngsters
(68%) were dealt with within 48 hours. In the same time period in 2019, 545
(63%) of 871 apprehended youngsters were processed within 48 hours. More
issues were resolved within 48 hours in Q2 2020, with the percentage
increasing from 63% (2019) to 68%. (2020).

Spatial and Temporal Analysis of Crime Hotspots in Malawi

Overall, the Lilongwe district recorded the most cases in 2019, with
3,017, followed by Blantyre with 1,341. Likoma had the fewest cases, with 39
recorded. Lilongwe had the largest number of sexual assault cases (n=308)
throughout the year, followed by Mzimba (n=230) and Blantyre (n=145).
Lilongwe (n=803) had the largest number of reported physical violence cases
in 2019, followed by Blantyre (n=264) and Mzimba and Dedza (n=143). The
most incidents of economic violence were recorded in Lilongwe (n=530),
Mangochi (n=317), and Blantyre (n=118).

Blantyre district recorded the most cases overall in Q2 of 2020, with
801, followed by Lilongwe (565), and Mangochi (511). Likoma had the fewest
instances, with only six reported. In comparison, the largest number of cases
in Q2 of 2019 were reported in Lilongwe district (783), followed by Blantyre
district (220). Likoma had the fewest instances, with only six reported.

Mzimba had the greatest number of sexual assault cases (n=73) during
the second quarter of 2020, followed by Blantyre (n=62). Lilongwe had the
most recorded incidents of physical violence (n=108), followed by Blantyre
(n=71). Blantyre had the largest number of recorded incidents of economic
violence (n=100), followed by Mangochi (n=86).

Figure 3 depicts a case-by-case comparison between Q2 2020 and Q2
2019. In 2020, there was a significant increase in marital and interpersonal
conflict, conduct likely to cause a breach of peace, human trafficking, and
kidnapping. Similarly, there has been a minor rise in economic abuse, indecent
assault, other sexual violence, and suicide. On the other hand, there has been
a minor decrease in child neglect, defilement, physical abuse, and rape.
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Figure 3. Types of cases in Q2 2019 and Q2 2020
Source: Malawi Police Data Digest, 2020

Figure 4, depicts a comparison of Q1 2020 and Q2 2020. Notably, there
is a 38% rise in cases of marital and interpersonal conflict in Q2 2020 against
Q1 2020, as well as a 28% increase in cases of conduct likely to cause breach.
Human trafficking and suicide have seen a minor increase, but other categories
such as abduction, child neglect, defilement, economic abuse, indecent assault,
other sexual violence, physical violence, and rape have shown a decrease.
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Figure 4. Types of cases in Q1 2020 and Q2 2020
Source: Malawi Police Data Digest, 2020
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In 2019, 3,948 minors were in violation of the law. Between January
and December 2019, 2,433 of these were redirected at the police level. This
total included (339 girls, 2,094 boys). Out of the 3,948 youngsters
apprehended, 888 were hauled to court (53 females and 835 boys). In 2018,
there were a total of 2,086 kid diversions. In 2019, the diversion rate was 62%,
somewhat lower than in 2018 (66%). Out of the 3,948 youngsters detained in
2019, 2,485 (63%) were dealt with within 48 hours.
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Figure 5. Children in conflict with the law and diverted in Q2 2020 and those arrested and
dealt with within 48hours in Q2 2019 and Q2 2020
Source: Malawi Police Data Digest, 2019 and 2020.

Based on figure 6 below, the hotspots of crime in Malawi are
Lilongwe, Blantyre, and Mangochi. The study found that high levels of
income inequality, rapid and uncontrolled urbanization, high unemployment
among the young population, a poorly resourced criminal justice system, the
proliferation of firearms, and, ultimately, have bred crimes that have engulfed
the country's major urban cities, particularly Lilongwe, the capital city, and
Blantyre, the nation's commercial hub including Mangochi. The study also
established that there is an unprecedented rise in conventional crime (murder,
robbery, burglary, rape) and organized crime (illicit drugs, arms, humans,
timber, wildlife, and minerals trafficking), as well as the rising proportions of
both grand and petty corruption.
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Figure 6. Crime Hotspots in Malawi
Source: Author, 2020
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Spatial Distribution of Crime Cases in the Northern Region

The study found that there are many crimes reported in the northern
region. These include but are not limited to interpersonal conflict behavior that
cause a breach of peace, rape, robbery, physical violence, economic violence,
defilement, sexual assault, abduction, and suicide among others.

The study found that the rise in disputes between natives and
immigrants is also mirrored in the excessive socioeconomic competitiveness
that has emerged in the corporate world. To be precise, in the northern region
of Malawi there are reported cases of disputes between citizens and
immigrants. For instance; there was a situation whereby Malawians protested
about immigrants stealing commercial monopolies at Chikangawa and other
business centers such as Taifa market and Mzuzu's “Matabwa” or lumber
market.

The study established that the main issue is that immigrants offer
things at lower prices, drawing more customers than Malawian vendors. These
tensions foster emotions of xenophobia, as seen by the invasion of stores
owned by immigrants during the 20 July 20115 protests. The protests led to
the loss of lives and property damage. Nevertheless, the study highlights that
it is worth noting that there is no statistical data to explicitly show
how much illegal immigration has contributed to international risks.

In this light, the lack of statistical proof should be appreciated in light
of the sensitivity of the matter, as well as the fact that illegal immigrants
operate underground beyond the casual observation of the security officers.
The study also showed that there have been some incidences of armed robbery
by immigrants recorded in Mzuzu city. The study shows that in the northern
region, many cases were reported in Mzimba and Karonga, seconded by
Rumphi and Nkhatabay and then Chitipa and Likoma Island (Figure 7).
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Spatial Distribution of Crimes in the Central Region of Malawi

The study shows that Lilongwe District has the highest crime cases in
the central region. These cases include but are not limited to car theft, rape,
physical violence, burglary, economic violence, human trafficking, abduction,
suicide, a child with conflict with the law, defilement, and sexual assault
among others. Districts such as Kasungu, Nkhotakota, Dedza, and Mchinji are
second. In Salima, Dowa, and Ntchisi districts cases were moderate while low
cases were reported in Ntcheu (Figure 8).
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Figure 8. Spatial Distribution of Cases in the Central Region
Source: Author, 2022
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Spatial Distribution of Cases in the Southern Region

The study found that there were many reported cases in Blantyre and
Mangochi seconded by Neno, Mwanza, Zomba, and Machinga. Nsanje,
Thyolo, Mulanje, Phalombe, Chiradzulu, and Balaka reported moderate cases
while only Chikwawa had low cases (Figure 9). These cases are; rape,
robbery, sexual assault, burglary, and suicide among others.

Spatial Distribution of Cases in the Southern Region

The study found that there were many reported cases in Blantyre and
Mangochi seconded by Neno, Mwanza, Zomba, and Machinga. Nsanje,
Thyolo, Mulanje, Phalombe, Chiradzulu, and Balaka reported moderate cases
while only Chikwawa had low cases (Figure 9). The cases include rape,
robbery, sexual assault, burglary, and suicide among others.
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Source: Author, 2022
Discussion

Types of Violence and Abuse Cases in Malawi

Based on the findings, it is revealed that there were many victims that
were reported to the police from 2019 to 2020. These included sexual violence
such as Rape, defilement, indecent assault, and physical assault, and economic
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violence such as stealing goods, criminal destruction, property grabbing,
malicious damage, arson, and failing to render necessities. The findings are
also similar to the study conducted by Ayuba, et al (2016) in Nigeria. The
study discovered that theft/stealing and hurting/fighting are the most common
documented crimes in Kaduna Metropolis, with 19.29% and 16.82%,
respectively.

Spatial and Temporal Analysis of Crime Hotspots in Malawi

The study established that Lilongwe had a high crime rate record in
2019 and 2020 followed by Blantyre which are capital and commercial cities
respectively in Malawi. Mangochi the fastest-growing urban area recorded
high incidents of crimes of different types. Mzimba district in the northern
region also reported high crime cases. The results are in line with the study
conducted by Ayuba et al. Based on an overlay analysis of all the acquired
coordinates of the crimes represented on the composite map, the study
discovered that crime incidence is highest in Tudun Wada (15.05%), followed
by Sabon Tasha and Rigachikun with 10.24% and 10.16%, respectively.
According to the report, the most dangerous neighborhoods in the city include
Tudunwada, Sabon Tasha, Rigachikun, and Rigasa. A study region
administrative map enhanced the demarcation of police districts in Kaduna
Metropolis according to the Divisional Police Headquarters Jurisdiction,
where 11 crime types were mapped.

According to Figure 6, the crime hotspots in Malawi include Lilongwe,
Blantyre, and Mangochi. The study discovered that high levels of income
inequality, rapid and uncontrolled urbanization, high unemployment among
the young population, a poorly resourced criminal justice system, the
proliferation of firearms, and, ultimately, have bred crimes that have engulfed
the country's major urban cities, particularly Lilongwe, the capital city, and
Blantyre, the nation's commercial hub, including Mangochi. The survey also
discovered an unprecedented surge in conventional crime (murder, robbery,
burglary, rape) and organized crime (illicit narcotics, arms, people, timber,
wildlife, and minerals trafficking), as well as growing proportions of both
grand and petty corruption.

This is concomitant with the Malawi government's (2015) report titled
'Rapid evaluation of the small weapons situation in Malawi," which states that
"safety and security in Malawi are typically bad,” as evidenced by the
proliferation of illicit factory-built and handmade firearms, as well as the
illegal use of licensed arms in crime. The report notes "a significant jump in
corporate and home expenditure on security, great fear in the insurance sector
as respects auto theft, alarming increases in violent crime are all signs of a
country and culture where safety and security are in decline”. So far,
criminality has contributed to the loss of family productivity and
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breadwinners. It has forced victims to pay medical bills at already
overwhelmed facilities that operate on a limited budget.

The study also unveiled that GIS is a tool for decision-making.
Locations, where crimes occur, have been produced. Maps act as models that
can help victims of crimes to be aware of the crimes committed in different
locations such as sexual violence, and robbery among others. People can
avoid such places hence reduction of crime incidents. This is also similar to a
study conducted by Adepoju (2014) in Nigeria. During the ASPRS 2014
Annual Louisville Conference in Kentucky on March 23-28, 2014, Adepoju
et al., (2014) used GIS for crime hotspot mapping and analysis, using Abuja
State as a case study in Nigerian urban security and crime management. There
was a significant link between parks and gardens and crime in the study area,
as well as a positive correlation between slum settlement and crime.

Again, Arhin and Duffour (2015) used GIS to develop hot spot analysis
symbols such as graduated symbols, stacked charts, proportional symbols, and
pie charts on the KNUST campus. Because the crime data acquired from the
university's security department lacked coordinates for their research, Google
Earth software was used to record the geographical data of the mean center of
the crime sites. The researchers created a website that allows users to report
crimes on the KNUST campus.

Additionally, Ghartey and Gyabeng (2017) created an updated
interactive web-based map with geocoded addresses for the KNUST campus
using GIS technologies such as ArcGIS software, ArcGIS Online, and the
Web AppBuilder, allowing users to identify paths to particular sites on
campus. However, in order to combat and decrease crime on the KNUST
campus, this platform also provided students with safety information, such as
warnings of crime hotspots on campus, crime incidents recorded at various
places, and information on security emergency dial-up numbers and
checkpoints. All these studies show the effectiveness of GIS in crime
monitoring and clustering.

Spatial Distribution of Crimes in the Northern Region

The survey discovered that there are several crimes recorded in the
northern area. Interpersonal conflict, breach of peace behavior, rape, robbery,
physical violence, economic violence, defilement, sexual assault, kidnapping,
and suicide are examples. According to the Malawi Police Data Digest (2019
and 2020) report, the growth in conflicts between natives and immigrants is
mirrored in the extreme socioeconomic rivalry that has evolved in the
corporate sector. To be more specific, there have been reports of conflicts
between citizens and immigrants in Malawi's northern area. For example,
Malawians formerly agitated against immigrants seizing commercial
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monopolies in Chikangawa and other economic areas such as Taifa market
and Mzuzu's matabwa or timber market.

The report also revealed that there have been some instances of armed
robbery by immigrants in Mzuzu. This is consistent with the findings of
Chiundira (2010). He claims that in 2007, approximately 6,000 crimes were
committed in Mzuzu. Illegal immigrants were responsible for 800 of these
crimes. The transgressions were divided into four categories: organized crime,
violent crime, sexual crime, and minor crime. Automobile hijacking, armed
robbery, drug trafficking, fraud and forgery, and so on were examples of
organized crimes, whereas violent crimes included burglary, housebreaking,
fighting, and so on. According to the survey, several instances were
documented in Mzimba and Karonga in the northern area, followed by
Rumphi and Nkhatabay, and finally Chitipa and Likoma.

Spatial Distribution of Crimes in the Central Region

According to the survey, the Lilongwe District has the greatest number
of crime cases in the central area. Car theft, rape, physical violence, burglary,
economic violence, human trafficking, kidnapping, suicide, a child in
confrontation with the law, defilement, and sexual assault are only a few
examples. Kasungu, Nkhotakota, Dedza, and Mchinji are the second most
populous districts. Cases were considerable in Salima, Dowa, and Ntchisi
districts, but low in Ntcheu (Figure 8). This is comparable to the Malawi Police
Digest Report (2020).

Spatial Distribution of Crimes in the Southern Region

The survey discovered that Blantyre and Mangochi had the most
recorded instances, followed by Neno, Mwanza, Zomba, and Machinga. Only
Chikwawa recorded low incidences, while Nsanje, Thyolo, Mulanje,
Phalombe, Chiradzulu, and Balaka reported moderate cases (Figure 9).
Among the crimes are rape, robbery, sexual assault, burglary, and suicide. This
is consistent with the Malawi Police Digest reports for 2019 and 2020.
According to the report of the Commissioner of Police for the South, the
findings are likewise identical (The Times Group, 2020). According to the
data, the crime rate in the Southern Region increased by 20% in the first half
of 2020 compared to the same period in the previous year, so 2019.

Conclusion

This study provides a user-friendly program for gathering crime data
based on spatial location in real-time for hotspot mapping, crime detection,
categorization, crime spatial distribution, and resource allocation to police
personnel in Malawi Police Service. GIS models were created to meet the
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study's goals and objectives, with various functional tools. To improve
visualization, hotspot analysis was performed using percentage symbol maps.

The usage of this technology aided in the identification of crime
hotspots as well as the enhancement of efficient crime spatial planning and
analysis in Malawi and its regions for the reduction of crimes.

Based on the findings, the study has come up with the following
recommendation;

Geospatial technology should be integrated into the Malawi Police
Service’ activities. As proven in this study, these include mobile and
geographic database management systems. This program will aid in the fight
against crime by supporting them in determining the specific location of the
numerous crimes existing in their jurisdiction.

In future research, crime data based on geographical location should
be gathered over a longer period of time to identify the spatial patterns of crime
within the country and regions.

There is a need to have a mobile application. In this light, before
recording data, users of the mobile app should visit the crime site. This will
aid in determining the precise location of crimes.

In order for the mobile and online applications to work, they must have
access to the internet and a Global Positioning System (GPS) built into the
mobile device.

The general public should have access to spatial information on crime
hotspot locations. This will prevent people from becoming victims of the same
crime in the same areas, hence lowering crime.
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Abstract

Despite many efforts to promote transferable skills development, it
remains a challenge for Higher Education Institutions (HEISs) and schools. To
improve education practices and meet the challenges of an ever-changing
environment, it is vital to introduce a paradigm shift in education. In light of
this, it is significant to identify and implement the teaching strategies that
facilitate transferable skills development. There has long been a controversy
over the traditional pedagogical style of lecture delivery as opposed to an
active learning environment in which learners are engaged in the learning
process itself. The paper sheds light on various ways of integrating
transferable skills in the classroom. It examines diverse methods,
teaching/learning strategies, and educational tools that aim at promoting a
learner-centered learning environment, to ensure the development of
transferable skills, such as critical thinking, teamwork, communication,
collaboration, creativity, research skills, etc. Creating such a learning
environment stimulates students' interests, engagement, and motivation.
Consequently, it overviews a practical application of some activities and
strategies that can activate the skills as well as reveals the results of findings
that showed teachers’ perception regarding a practical application of some
methods and strategies to enhance transferable skills. This research is
significant by identifying the indicators of an active learning environment,
which encourage educators to reimagine their classrooms and implement
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innovative teaching practices.

Keywords: Transferable skills, active learning, constructivism, labor market,
teaching techniques

Introduction

Both Higher Education Institutions and schools are expected to modify
their teaching and learning process, in order to ensure transferable skills
development. The fast-changing labor market and the transitions in society
have made this issue even more important to be addressed, so the task of
today's education is to empower learners with the skills that can allow them to
boost their professional and social development. Since there is a paradigm
shift in terms of both teaching and learning approaches, the students are no
longer viewed as passive recipients of knowledge. They are believed to be
involved in the construction of their knowledge. Hence, it is crucial for
teachers to rethink their classrooms, meaning that their task is to incorporate
the teaching strategies and methods, which can facilitate skills acquisition.
Due to the fact that there is a critical shortage of these skills, this issue requires
more explicit support, in terms of designing and modifying approaches and
strategies that could create a more effective learning environment (Tran-
Nguyen & Smirl, 2019). In addition, Chadha and Nicholls (2006) also
highlight that providing content-related knowledge is more frequently
emphasized in higher education, and less attention is given to addressing
transferable skills incorporation. Both course structure and delivery methods
need to be rethought, in order to prepare today's learners for the 21st-century
workplace and daily life. In the European Commission’s (2020) report, it is
clearly pointed out that “higher education is an essential vehicle to provide
students with the skills they will need in the future. Universities generate the
advanced knowledge and skills that help society innovate to address its big
challenges” (p.11). Embedding a single approach or a method cannot
guarantee the development of the skills, but creating an active learning
environment, where students are viewed as active and autonomous learners
could facilitate planning skills-oriented teaching practices.

Despite many efforts to promote skills development in the classroom,
it remains a challenge, due to several hindering factors, which need to be
addressed. It is important to recognize that among some challenges are the
lack of teaching resources, teachers' professional development, guidance, and
support from the university or school administration regarding creating an
active learning environment (Todorovski, Nordal & Isoski, 2015; Khabeishvili
& Tvaltchrelidze, 2021). One of the key findings regarding the significance of
explicit support to promote the skills throughout the degree programs puts
forward the existence of a skills gap and calls for action. According to Hanson
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and Overton (2010), there is a noticeable difference between the skill sets that
students actually possess and employers’ expectations of students’ skill sets.
Similarly, the new skills gap especially during the COVID-19 pandemic
period is emphasized, which accelerated the need to enhance transferable
skills among students (Fore & Moritz, 2020; Belachew & Surkin,2020).
Mismatches of a range of skills are explained by not using the teaching
methods, which could prioritize the skills development (Cedefop, 2018;
Sandoval & Ormazébal, 2021).

McGunagle and Zizka (2020) also point out that HEIs still have not
adapted to the changes, and continue to teach in traditional ways, neglecting
the skill sets needed for today's job market. Undoubtedly, this has led to the
skills gaps between what students are acquiring in their educational programs
and what real-world employers are looking for in the learners. The actuality
of the study is based on the fact that today, employees with generic skills are
demanded rather than with cognitive skills, which in its turn requires revising
the study programs and teaching/learning methods (Qizi, 2020). Moreover,
based on the study conducted in the USA, merely 15% of these graduates are
prepared to face workplace diversity, while 95% of employers expect the
graduates to be able to deal with the problems and work in a dynamic setting
(Akdere et al., 2019). So, their expectation is higher than the reality exists. In
order to minimize the gap between employers and educational leaders
concerning the perception of what skills are necessary, it is vital to cooperate
and reflect on the current and future priorities of the workplace (Rayner &
Papakonstantinou, 2015; Jang, 2015). A similar view is noted by the European
Union (2017) regarding the learning outcomes that are determined by HEIs,
combining skills, competencies, and knowledge. It is believed that there is a
need to establish a better dialogue between the labor market and education
sector, in order to promote the skills development in learners.

Since there is a growing demand to have more students with the
necessary skills, which they can apply in a dynamic setting, it is a primary task
of teachers to rethink and alter the way they teach. As there is an elevated
interest in incorporating more explicitly the skills development in the
classroom, the main objective of this paper was to find out the participant
teachers’ perception regarding a practical application of some methods and
strategies that can enhance the skills in the classroom.

Research Questions
1) What are the perceptions of active learning among teachers in
Georgia?
2) To what extent do teachers incorporate the common active learning
strategies to enhance the skills development in the classroom?
3) What factors impede the promotion of active learning in the classroom?
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Literature Review
The concept of skills

Alongside enhancing academic skills, career competencies are also
prioritized, which refer to students' reflection on their skills, career goals,
knowledge, and abilities (Hirschi et al., 2015).

According to Sandoval and Ormazébal (2021), “the influence of
globalization, job insecurity, the massification of higher education, and the
shift towards a knowledge-based economy are also intervening factors in the
concern for the employability of graduates and relevant generic skills” (p.242).
Several frameworks were compiled to raise awareness regarding the concept
of skills development. Promoting this issue began even in the twentieth, when
UNESCO's Delors Report was issued aiming at putting forward the key
functions of education, and the fundamental four pillars: (learning to know,
learning to do, learning to live together, and learning to be) that contribute to
the concept of learning (Delors et al.,1996). The suggestions on how to meet
a fast-changing environment were later revisited to identify how the notion of
competencies/skills was addressed at schools (UNESCO,2015). Moreover,
The Organisation for Economic Co-operation and Development (OECD)
framework was also created in an attempt to shed light on the significance of
modifying learning and teaching instructional modes in OECD countries to
ensure skills development.

Many terms are used interchangeably, which can sometimes lead to
misunderstandings. It is sometimes determined by the national policy. Among
commonly used terms are employability skills, life skills, soft skills, generic
skills, transferable skills, important skills, and 21st-century skills
(Commission, 2016). The fact that various terms exist does not change the
essence of the skills phenomenon. Regarding this, Cauley (2011) points out
that there 1s no universal clarification of the term ‘transferable skills’, it could
be defined in different ways. Moreover, the skills might be labeled as
‘employability skills’, ‘key skills’, ‘common skills’, and ‘core skills’ in
different literature (Fallows & Steven, 2000). Similarly, Qizi (2020) notes that
there is no universal definition of the term 'soft skills’ and various variations
could be found in different sources. All these terms carry a similar meaning,
and imply those generic competencies, which are significant for an individual
to function in the workplace and daily life. For instance, the term
‘employability skills’ is more frequently mentioned by the industry (Andrews
& Higson, 2008). It is argued that these skills are not only meant for the world
of work, but they are also beneficial in personal activities, in other words, in
life, in general (CBOC, 2018). Therefore, these are the skills that are relevant
across many fields, and could be applied in a dynamic context, and transferred
from one situation to another. Moreover, Ndgele and Stalder (2017), state that
“in most descriptions of transferable skills, it is mainly an individual’s
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capacity to transfer these skills, as they are part of an individual’s competence
(p. 743). Reflecting different perspectives on the definition of the term,
transferable skills are also described as generic skills. It implies using these
skills in a variety of jobs in life, including teamwork, leadership, problem-
solving, planning, literacy, and emotional labor skills (Ramos et al. 2013). The
transferable skills are also referred to as 21st-century skills that imply
possessing knowledge, skills, and character traits, which are crucial to succeed
in the future world. Starting with thinking skills, such as creativity, critical
thinking, problem-solving, decision-making, innovation, and metacognition.
Communication and collaboration skills are considered to be ways of working
(Siekmann & Korbel, 2016). As mentioned in the Tuning project, there is a
difference between subject-specific and generic competencies. Generic are
those which are also labeled as transferable skills (Tuning, 2007). Cinque
(2016) proposed numerous terms that could be observed in chronological

order.
Figure 1. Various terms connected to ‘skills’
Life skills (WHO, 1993)
Transversal skills (ISFOL,1998)
Generic competencies (Tuning project, 2000)
Key competencies for a successful life and well-functioning society (OECD, 2003;2012)
Key competencies for lifelong learning (UE,2006)
215 century skills (Ananiadou & Claro, 2009)
Future work skills (IFTF,2010)
Transferable skills (RPIC-Vip,2011)
Soft skills for talent (Manpower Group, 2014)
Skills for social progress (OECD, 2015)

After analyzing various definitions, it could be clearly identified that
some common features unite all proposed variations for the term. All these
terms share a common understanding, and they imply having transversal
features, as they could be applied in different fields. Furthermore, these are
the skills, which are vital to obtain a job and they are not limited to one's
profession (Qizi,2020).

It is noteworthy to mention that a range of definitions and taxonomies
of transferable skills could be expanded, as there is no one generally accepted
set of skills. Considering the demands, needs, and expectations the set tends
to be modified. However, there is a general agreement regarding the
understanding of the concept, and it is believed to be the skills, which are
significant in various real-life contexts (Nagele & Stalder, 2017).

Various domains and sets could be identified in different findings. For
instance, four skill domains are suggested by (Rychen & Salganik, 2003;
Weinert, 2001). These domains include:
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e Subject competencies (knowledge, facts, definitions, concepts,

systems);

e Methodological competencies (skills, fact-finding, analysis, problem-
solving);

e Social competencies (communicating, working interactively,
citizenship);

e Personal competencies (attitudes, values, ethics)

Similarly, three domains were created by the Tuning project
(Tuning,2007) working on promoting skills integration in the study programs.
It is divided into instrumental skills (including cognitive, methodological,
technological, and linguistic abilities); Interpersonal skills (focusing on social
interaction and cooperation), and systemic skills (abilities and skills
concerning whole systems combining understanding, sensibility, and
knowledge).

In addition, in the Forbes' publications, a wider framework of the skills
is presented. Among the most demanding skills are leadership skills, judgment
and complex decision-making, collaboration, data literacy, critical thinking,
tech savviness / technical skills, adaptability and flexibility, creativity,
emotional intelligence, cultural intelligence, and diversity (Marr, 2019).

A question arises among today’s graduates: Do I really fit tomorrow’s
labor market or not? Labor market requirements and needs have been radically
changed over recent decades. Consequently, besides having job-specific skills,
it is required to possess general skills, so-called '21%-century skills ' both for
living and working in today's world. These skills comprise communication,
collaboration, problem-solving, and critical thinking (Habets, Stoffers,
Heijden & Peters, 2020).

The table below reveals the set of skills, which could be found in the

Team at Employment Hero (2020) and European Commission (2020) reports.
Table 1. Range of skills

Technology skills/ digital skills Ability to shift to remote learning/working
and adapt to digital transformation

Leadership Ability to mativate, inspire, and promote
collaboration

Data literacy Ability to interpret the information and

suggest solutions based on it
Digital communication & interpersonal | Ability to communicate successfully in a

skills Critical thinking remote mode and maintain social skills

Creativity and innovation Ability to create things generate new ideas
and find solutions

Emotional intelligence The ability of an individual to understand,

empathize, and negotiate with others. It can
be broken into categories: self-regulation,
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self-awareness, empathy, social skills and
motivation
Adaptability Ability to be flexible and adapt. Working on
upgrading the skills
Sources: adapted from: The Team at Employment Hero (2020); European Commission
(2020).

Besides, High Order Thinking Skills (HOTS) are included in the 21%-
century skills category which are those essential thinking skills needed to
prepare for the future (Collins, 2014). HOTS involves the learning of
judgmental complex skills, and they are essential to facing real-life challenges,
which are complex and complicated (Aliyawinata, Utari, & Mahrawi, 2021).
Apino and Retnawati (2017) put forward four aspects of HOTS, including
creative thinking, problem-solving, decision-making, and critical thinking, as
they are considered to require higher thinking and the ability to analyze,
synthesize, evaluate, generalize, and estimate. Similarly, Hwang et al. (2017),
determined the skills that fall under the umbrella of HOTS. These are:
problem-solving, which refers to the ability to tackle problems and collect and
analyze information in order to implement a solution; critical thinking which
implies having the ability to analyze information and make a reasonable
judgment; and creativity skills refer to being able to develop innovative ideas
and create new objects, in order to refine, analyze and evaluate existing ones.
Bloom’s taxonomy is a model of thinking compiled by Benjamin S. Bloom in
1956. According to this model, thinking skills are divided into six cognitive
levels. It is also noteworthy to mention Bloom’s revised taxonomy which is
considered to be the framework for fostering skills (Bloom,1956; IUPUI
Center of Teaching and Learning, 2006).
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Figure 2. The level of thinking according to Bloom’s taxonomy
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Source: (Krathwohl, 2002); (Pasutri, Bukhori & Helmiati, 2021, p.3)

Consequently, designing the framework of the learning model to
facilitate the development of higher-order thinking skills is required. It in its
turn could create opportunities and necessary conditions to boost the skills
(Lu, Yang, Shi & Wang, 2021; Kwangmuang, Jarutkamolpong,
Sangboonraung & Daungtod, 2021).

What does active learning imply?

Constructivist learning theory serves as the foundation for active
learning, which could even be traced to Socrates (Bransford et al., 1999). It is
also known as deep learning or representation learning (Brame,2016). This
approach is not a new concept, as the key characteristics of it could be found
in other teaching and learning theories. For instance, the guide that was
compiled in 1991 for the Association for the Study of Higher Education,
focused on promoting active learning strategies, which implied integrating the
activities engaging students in doing and thinking about what they are doing.
Accordingly, active learning has been perceived as an approach to learning
and teaching that focuses on fostering students' higher-order thinking skills
and explorations of their values and attitudes (Bonwell & Eison,1991). Active
learning is defined as an individual's effort to actively construct knowledge
through engaging in discussions, tutoring peers, and projects inside and
outside the classroom (Carr et al., 2015). Creating an active learning
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environment requires considering various factors, including providing
activities that would encourage learners to construct their knowledge and
understanding, applying higher-order thinking, and implicitly making them
think about their learning.

Therefore, the classroom is no longer a place where teachers have to
pour knowledge into passive learners (Westwood, 2008). The main emphasis
is given to students rather than teachers. This kind of paradigm shift has made
learners the key figures in the classroom, who are actively involved in their
learning process. The teachers' task is no longer spoon-feeding their students
with ready-made information. On the contrary, the teachers, who act as
facilitators, are responsible for leading students to obtain information
themselves through creating engaging and interactive learning environment
(Hirsh-Pasek et al., 2015). A similar view regarding the concept definition is
shared by Wetzel and Farrow (2021). The format of instruction has moved
from stand and deliver to students' active participation, as they can acquire
more in such a learning climate. An active learning approach shares
similarities with the principles of learner-oriented teaching, which can be

summed up in the following table.
Table 2. Seven Principles of learner-oriented teaching
Teachers Do Learning Tasks Less Learners:
Question  things more, summarise the
discussion, organize the content, deal with the
problems, and ask questions to analyze the

information.
Teachers Do Less Telling; teacher as a | Students do more discovering:
facilitator and a guide Students discover the information themselves,

make conclusions, solve problems, and work
autonomously with the teacher's guidance.
Teachers Do More Design Work (of | Activities help learners to:
activities and learning experiences) Develop learning skills (learning "how to"
learn); Motivate student involvement and
participation; deal with real-world topics

Do More Modeling The students fulfill the tasks following the
provided model/example. They work out the
solutions.

Do More to Get Students Learning from | Engaging students in collaborative activities.

and with Each Other Promoting cooperation inside and outside the

classroom. Learning from one another, through
sharing information.

Work to Create Climates for Learning Creating an autonomous learning climate,
where learners take ownership of their learning.
Do More with Feedback Promoting a more self-reflective environment.

Peer reviewing is a natural process of learning.
Learning from mistakes and being reflective on
their learning.

Source: (Weimer,2002)
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What are active learning techniques to apply?
The given figure illustrates the variety of strategies and activities,
which could be integrated to ensure an active learning environment in the

classroom.
Figure 3. The common active learning techniques

Strip
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practice
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Active
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assessment p
Brainstorming Reflective
and P
. journals/self-
D SISrS
chatesligsaw monitoring
Scaffolding

Source: Adapted from Jalinus, Sukardi, Wulansari, Heong, and Kiong (2023); Brame
(2016),; O’Neal and Pender-Grover (n.d.); Bonwell and Eison (1991).

Application of the Pause procedure and Retrieval practice techniques
in the classroom implies pausing for two minutes every 12-15 minutes,
encouraging students to consider their understanding through questioning,
allowing them to rework notes and retrieve information from their memories
in pairs. Various activities could be planned considering the Think-pair-share
technique. It stimulates higher-order thinking, such as application, analysis,
and evaluation. The students could use this technique before exploring the
lecture material. They could be asked to create the questions or their
predictions regarding the lecture topic, then get the answers through discovery
and pair work. It can be followed up with the teacher's explanation. Moreover,
creating concept maps and mind maps could also encourage students to
identify and form connections between different topics related to the lesson. It
could be an ideal lead-in phase before they are going to be introduced to the
topic. Such organization and planning help them form a better understanding
of different issues. Similarly, making strip sequences and categorizing grid
activities facilitate students' logical thinking, as they are asked to work
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together to reconstruct the sequence or categories. It could be scrambled terms,
images, or concepts. In addition, having students engaged in demonstrations
or case-based learning could support them in making predictions, discussing
real-life scenarios, questioning different issues, and coming to conclusions.
Despite many efforts to integrate fully active learning techniques in the
classroom, it remains a challenging task for teachers. It could be explained by
the factors that impede the creation of an active learning environment both at
schools and in higher education. According to Michael (2007), among some
hindering factors are: the lack of preparation time to plan active learning,
teachers having less control in the classroom, the lack of knowledge of how to
use active learning, the impact of active learning is diminished when students
arrive unprepared for class, the students show less willingness to participate
actively, and it is challenging because of student heterogeneity. Furthermore,
the assessment part is difficult in an active learning classroom, as it is hard to
predict the learning outcomes. The class size and the lack of learning resources
also impede the creation of such an environment. Sometimes, the culture of
learning and students' expectations about learning are also barriers to applying
active learning strategies.

Approaches to facilitate skills development in the classroom

There has been a debate over the teaching methods and strategies that
could guarantee transferable skills enhancement in the classroom.
Undoubtedly, a single approach cannot facilitate skills development among
students. The traditional teaching model does not support achieving the
learning outcomes expected in the 21st century. Hence, there is a need to
integrate a variety of techniques and methods to ensure an effective learning
environment.

Inquiry-based pedagogical approaches are believed to facilitate 21°'-
century skills development. Chu, Reynolds, Tavares, Notari, and Lee (2021)
provide specific examples of the implementation of this kind of instructional
mode across Asia, Europe, and North America. It is perceived that inquiry-
based approaches are built upon social constructivist views of teaching and
learning. The key concepts in social constructivist approaches are scaffolding,
problem-solving, discovery learning, self-directed learning, questioning, or
demonstrations (Hmelo-Silver et al., 2009; Kuhlthau et al., 2007). Therefore,
these concepts are central elements to the implementation of inquiry-based
learning and greatly contribute to skills acquisition.

Inquiry-based learning is tightly related to problem and project-based
approaches to learning and teaching. In this form of instructional mode, the
learners are engaged in a knowledge-building process through constructing
meaningful questions, communicating, sharing, and reflecting on the process
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as well as outcomes. Project-, problem-, and inquiry-based learning are
focused on guiding learners (Chu, Reynolds, Tavares, Notari & Lee, 2021).
Enhancement of skills could be scaffolded by various strategies. Organizing
inquiry or project-based learning requires teachers to plan the activities that
would engage learners in problem-solving or giving feedback
(Rapporteur,2010).

Table 3. The summary of approaches

Approach A brief description

Inquiry-based learning (IBL) “A learner-centered approach focusing on
questioning, critical thinking, and problem-
solving. The learner is actively involved in
formulating the question/naming a problem

Project-based learning (PjBL) An individual or group activity that is carried
out over a specified period, resulting in an
output (product, presentation, or
performance)

Problem-based learning (PBL) A student-centered learning approach in
which students work together to address an
open-ended question through inquiry and
problem resolution, within a learning
environment that is designed and scaffolded
to strongly support the needs of students with
prompts and resources, as they do so.”

Source: (Chu, Reynolds, Tavares, Notari & Lee, 2021, p.7).

According to these approaches, the views towards learning are
different. Collaboration plays a great role in this form of instruction, as it is
considered to be an effective way to find the path and solve the problems. The
main task of a teacher is to provide guidance and feedback. Integration of these
approaches implies creating a learning process, where students not only grasp
subject-matter knowledge, but also promote 21st-century skills, such as
collaboration, critical thinking, problem-solving, or lifelong learning (Louis,
Thompson, Sulak, Harvill & Moore, 2021). In light of this, Pasutri, Bukhori,
and Helmiati (2021), put forward some steps to foster higher-order thinking
skills. The following figure illustrates the steps.
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Figure 4. Steps to Promote higher-order Thinking Skills
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Source: (Pasutri, Bukhori & Helmiati,2021)

Methodology and Methods
Goal of research and research paradigm

The primary objective of the research was to get a clear picture in terms
of perceptions of the teachers regarding a practical application of the common
active learning strategies in the classroom to enhance skills in learners.
Besides, it also revealed teachers' understanding of the concept and the factors
that hinder the integration of active learning techniques in the classroom.

Hence, the qualitative paradigm was chosen as the methodology for
the research. The reason for this is that it enables to identify the participants’
direct experiences. In light of this, DeJonckheere and Vaughn (2019), point
out that “the method allows the researcher to collect open-ended data, to
explore participant thoughts, feelings and beliefs about a particular topic and
to delve deeply into personal and sometimes sensitive issues” (p.1).

The data was collected through a semi-structured interview with
school and university teachers. The interviews were conducted, and it was
planned to last 10-15 minutes. Five questions were asked. Two questions were
aimed at collecting background information about the participants regarding
their experience and their place of work. Other questions were asked to gather
information about their understanding of the concept of active learning, the
challenges they face while integrating active learning strategies, and the level
of application of the common active learning techniques in the classroom.

Upon participants' consent and assured anonymity and confidentiality,
interviews were recorded and then transcribed. The transcripts were imported
in NVivo and the coding process was performed. The researchers went
through the participants' responses and assigned the codes/themes and sub-
codes/sub-themes. This coding process involved analyzing their responses by
finding the most frequently mentioned statements and words. While analyzing
the answers in NVivo, all similar statements were given the same codes, in
order to come up with the set of common themes mentioned by most
participants. Thus, the given tables summarize the themes and the sub-themes,
which emerged from the semi-structured interviews with teachers. It also
reveals how many times these words or phrases were referenced in the
interviews.
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Participants and Research Context

Fifteen participants were teachers from a private university in Georgia,
who deliver general English language courses to students majoring in various
fields, such as Philology, International relations, Information technology, and
Business administration. In addition, semi-structured interviews were
conducted with twenty-five English language teachers, who teach English as
a foreign language to pupils starting from the primary to high school levels in
two different private schools in Georgia.

All participants were explained at the beginning of an interview that
their participation was voluntary and they could withdraw themselves at any
stage of the research with no further consequences. Their responses were
anonymous and their participation was closed to publicity.

Limitations of the research

This qualitative research had several limitations. The first is the
number of participants. There were forty teachers, who took part in the semi-
structured interview. To come to more generalizable findings, it is
recommended to conduct similar research with more teachers. Secondly, the
research involved only one private university and two private schools.
Therefore, it is suggested to include more universities and schools in future
research.

Findings
Table 4. The main themes emerged from semi-structured interviews with English language
teachers from the private schools and university

Main Sub-themes Sub-themes How many How many
Theme mentioned by mentioned by = times the items times the items
school teachers = university teachers = were were referenced
referenced by by university
school teachers (N.15)
teachers(N.25)
The The teacher is a | The teacher is not the | 9 13
teachers’ supporter/guide | leading figure.
awareness He/she is a facilitator | 15 7
of the | The teacher does | Students’ needs are
concept of | much planning | considered 23 12
an active | The classroom | The learning process
learning climate is active | is interactive 5 8
The students | The students are
have a choice engaged in | 10 3
The teacher does | cooperative work
not talk too The studentsevaluate | 17 2
much, pupils | their own learning
talk more
Peer feedback is | 3 10
valued
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The
integration
of the
common
active
learning
strategies
in the
classroom

The students
discover and
explore the
things
themselves
Teacher makes
decisions  with
pupils

Pupils are more
motivated to
learn

Pupils can
develop
different skills

Group projects
Hands-on
activities
Discussions
Supporting
pupils to
understand
through
stimulating
cooperation
Giving feedback
sometimes
without giving
formal grades
The pupils have
much
responsibility to
seek the
information
themselves

The pupils are
given the choice
of activities or
learning
strategies

The pupils give
feedback to each
other

The pupils are
given tasks to
think critically

Different visuals
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The students
construct their
knowledge

Much attention is
given to students’
learning  ownership
and autonomy

The students improve
creativity, group
work, critical
thinking, and so on.

Debates/discussions
Group/pair works
Guiding students to
the main topic
Connecting the
course content to
real-life situations

Planning the
activities, which
include developing
general skills

The students are
engaged in reading
case studies and
problem-solving

The students are
involved in peer

teaching and
evaluating

The students
brainstorm, predict,
and explore
Consulting with
students  regarding

the topics and content

Having them
involved in
discovery/research

tasks inside and
outside the classroom

15

13

17

12

16

18

12
10

10

13

10

12
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pupils
understand
The Too much | The lack of resources | 10 6
hindering preparation time | Curriculum content
factors for | Not supported | should be covered | 16 5
practicing by the school and not much time
active administration remains 20 9
learning The  teaching | Some students’ level
strategies resources are not | of motivation 13 7
in the | enough Lack of professional
classroom No guidelines = development training | 5 11
were provided | The large classes
on how to 15 13

integrate The students’ lack of
Assessment is | willingness to
difficult participate in active
Pupils’ negative | discussions

attitude towards
being active in
the class

According to Table 4, it could be seen that several themes have
emerged from the interviews. The research was aimed at identifying the
teachers' perception of the concept. Considering the responses gathered from
the participants working at schools and university, it could be clearly seen that
English Language teachers are aware of the concept of an active learning
approach. Even though the teachers from schools and the lecturers from the
university define this type of instruction mode with different words, some
similarities could be spotted between the characteristics they mentioned while
defining an active learning approach. The numbers given in the table revealed
how many times the teachers mentioned various features. Hence, it can be
stated that there is a common understanding of the concept among teachers.
Looking at the data, it could also be noticed that the least associated items with
the elements of an active learning environment are ‘teacher makes decisions
with pupils’, and 'Pupils are more motivated to learn’. So, these are not
considered to be as important as other aspects among school teachers. As for
the teachers at university, the following two items are referenced less
frequently: ‘The students evaluate their own learning', and 'Peer feedback is
valued’. It could mean that most teachers still do not enable students to reflect
on their own and other's learning.

One of the primary goals of the research was to investigate how
teachers facilitate active learning in their classrooms. In other words, what
strategies and techniques are applied and practiced, to create an active learning
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environment aiming at boosting transferable skills. Several strategies are
mentioned by teachers from schools and university. According to the table,
the most commonly mentioned items by school teachers are using ‘Group
projects’, ‘Giving feedback sometimes without giving formal grades’, ‘Giving
tasks to think critically’, and ‘Using visuals to make pupils understand’. As
other strategies are mentioned less frequently, it might make us think that they
do not often apply those techniques in the classroom. Similar activities and
strategies are also referenced by university teachers. However, more complex
strategies could be noticed here. The strategies that could be more related to
facilitating higher-order thinking. On the other hand, ‘Consulting with
students regarding the topics and content' and ‘Guiding them to the main topic',
are less favored among university teachers. It might be explained by the fact
that most of them still consider themselves as the main decision-makers and
key figures in the classroom.

Moreover, the research revealed some factors that impede the
integration of active learning strategies from the teachers’ viewpoints. Several
hindering factors are pointed out by teachers. The school and university
teachers more or less share similar challenges regarding this issue.
Nevertheless, some differences could be noticed. The most commonly
mentioned factors by school teachers are the lack of support and resources as
well as pupils’ negative attitudes towards being active in the class. It is not
surprising that the majority of pupils do not really show interest in
participating actively in classroom activities, as they have different learning
expectations. In most cases, they prefer to be passive listeners. Similarly, the
most mentioned items are having large classrooms and the lack of students'
willingness to participate in active discussions by university teachers. All the
factors that are emphasized in the interviews with teachers, need to be the main
priority of schools and higher education, in order to promote skills acquisition
and an active learning environment.

Discussion

This study revealed that English Language teachers from schools and
higher education institutions share quite a similar understanding of the concept
of an active learning approach and implementation of various strategies.
However, there is a difference in terms of theoretical knowledge of the concept
and its practical application. It is noticeable that some strategies and methods
are integrated into teaching that foster the development of skills among
students. The teachers from the higher education institution apply more varied
approaches compared to the participants from the private schools.
Furthermore, the study showed those hindering factors that could be
considered as the barriers to implementing fully active learning approaches to
teaching and learning in order to ensure the environment, where the skills
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could be boosted. Similar challenges are being faced by teachers in the
Georgian context. Among those factors are the lack of support and resources,
the student's willingness, and expectations.

These results of the research are in line with the study conducted in 55
different universities and 960 schools of construction (Wetzel &
Farrow,2021). The purpose of that study was to investigate the teachers’
perception regarding active learning practices from the undergraduate
programs. 61% of participants indicated that active learning is an actively used
method, as it improves students' involvement. Besides, 63% of respondents
mentioned that they received training about engaging students in active
learning. Among the hindering factors, class size, teachers' knowledge, the
lack of resources, students' attitudes, too much preparation time, or
institutional pressure are mentioned by the majority.

The previous study carried out in Georgia about the significance of
transferable skills development, and the universities’ contribution in this
regard, showed there was no great focus on skills development, and it was
explained with the challenges regarding adjusting the existing curriculum as
well as the lack of systematic training to incorporate skills-based approach in
teaching (Khabeishvili,2020). Similarly, the study conducted at the University
of Applied Sciences questioned whether the university programs meet the
labor market requirements, in terms of equipping students with 21st-century
skills, such as collaboration, communication, problem-solving, and critical
thinking. It also revealed that educational programs need to be updated, and
teachers are expected to rethink their teaching methods to meet the changing
market demands (Habets, Stoffers, Heijden, & Peters, 2020). Most curricula
of higher education in Uzbekistan also do not meet the objectives of creating
a suitable study environment for boosting skills (Qizi, 2020).

Moreover, various findings regarding the integration of different active
learning elements in the classroom indicate a positive outcome. For instance,
the study about using constructivist approaches at schools in Thailand showed
that the students' higher-order thinking skills increased after their engagement
in active learning (Kwangmuang, Jarutkamolpong, Sangboonraung, &
Daungtod, 2021). Similar research to evaluate the correlation between active
learning strategies and skills development in a Mexican high school showed
the effectiveness of using flipped learning and gamification strategies (Forte-
Celaya, Ibarra, Glasserman-Morales, 2021). The common active learning
activities and strategies that are analyzed in this paper were also investigated
based on higher education institutions in Malaysia and Indonesia. The
guantitative research was conducted among 403 educators to determine the
impact of the teaching activities on developing four Cs (Communication,
Collaboration, Critical thinking, and Creativity skills). The results of that
study showed that the teaching activities that are most often used or appear
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with a percentage to develop communication skills are brainstorming, debates,
and discussions. Mind mapping appears to be a frequently applied strategy to
boost creativity (Jalinus, Sukardi, Wulansari, Heong & Kiong, 2023).
Correspondingly, integrating discovery learning model elements in the
classroom is considered to affect the students' higher-order thinking skills
(Aliyawinata, Utari & Mahrawi,2021).

Conclusion and Recommendations

Today's global and knowledge-driven economy requires students with
skills(Asian Development Bank, 2007). As noted in ISTE NETS Standards for
Teachers (2008) “with this change in the teacher’s role from a knowledge
deliverer to a mediator of students’ knowledge development, new tools and
pedagogies are needed to appropriately scaffold students’ acquisition of skills”
(p.115). The findings gained from this study revealed that the teachers are
aware of the concept of active learning, and they integrate various teaching
techniques to facilitate skills acquisition. However, explicit support is needed
from the school and university administration. It is crucial to promote skills
development through encouraging teachers to modify their teaching and
learning methods. The barriers that were identified in this research, once again
make us conclude that the study programs need to be updated, to ensure skill-
oriented teaching, which could prepare individuals for the challenging labor
market.

Consequently, considering all the efforts that have been made, this
issue still requires more systematic support. It is recommended that teachers
be equipped with the ability to teach 21%-century skills. They are expected to
facilitate and inspire students’ learning process as well as creativity. What is
more, having the skills to design and develop digital-age learning experiences
and assessments, which imply incorporating contemporary tools and
resources, are some of the facilitating elements. It is also important to be
engaged in professional growth and leadership for lifelong learning purposes
(ISTE NETS Standards for Teachers, 2008).

It is also noteworthy to mention the benefits of having collaboration
between schools, universities, and the labor market. This kind of cooperation
leads to a critical reflection on challenging issues, such as the skills gaps and
the ways of upskilling teachers to plan teaching practices better. The most
challenging aspect is putting theories into practice. In light of this, more
training and guidance need to be organized to show how to integrate all active
learning techniques in the classrooms (Baumfield & Butterworth,2007). Peer
support and forming teacher communities could also contribute to their
professional development (Lomos et al.,2011).
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Résume

Depuis les annees 1970, le monde entier est préoccupé par le
développement durable, un concept qui est évoqué avec acuité aujourd’hui.
Ce concept a été avant tout utilisé par les économistes mais aprés avoir
constaté la complexité de cette notion, d’autres experts ont proposé une
approche systémique combinant a la fois I’économique, I’environnemental et
le social pour que le progrés souhaité soit réellement durable et profitable aux
générations tant présentes que futures. La recherche du profit sans se soucier
de I’environnement et des réalités sociales n’a cessé d’€tre source de maux
sans nom comme les crises énergétiques et sociales ayant entrainé des
situations meurtriéres et destructrices. Or, ces situations dramatiques doivent
étre gérées par les pouvoirs publics en mettant en place un cadre légal et
institutionnel responsable qui est de prime abord garanti par le pouvoir
judiciaire indépendant.

Cette communication souligne I’interrelation entre I’indépendance du
pouvoir judiciaire et le développement durable. L’analyse documentaire
principalement utilisée montre qu’au Burundi, la prise en considération de
toutes les dimensions du développement est faible et que malgré les réformes,
le pouvoir judicaire souffre de la dépendance matérialisée souvent par ses
capacités limitées et son faible niveau d’intégrité constituant ainsi un obstacle
au développement durable.

Mots-clés: Indépendance-pouvoir judiciaire- développement durable-Burundi
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Abstract

Since the 1970s, the whole world has been concerned about sustainable
development, a concept that is discussed acutely today. This concept was
primarily used by economists but after noting the complexity of this notion,
other experts proposed a systemic approach combining economic,
environmental, and social aspects so that the desired sustainable progress is
truly achieved and profitable for both present and future generations. The
search for profit without concern for the environment and social realities has
continued to be a source of unspeakable evils such as energy and social crises
which have led to deadly and destructive situations. However, these dramatic
situations must be managed by the public authorities by putting in place a
responsible legal and institutional framework that is primarily guaranteed by
the independent judiciary.

This communication highlights the interrelation between the
independence of the judiciary and sustainable development. The main
documentary analysis shows that in Burundi, consideration of all dimensions
of development is weak and that despite the reforms, the judiciary power
suffers from dependence often materialized by its limited capacities and its
low level of integrity which constitutes an obstacle to sustainable
development.

Keywords: Independence-judicial power-sustainable development-Burundi

1. Introduction

Dans le but d’assurer le bien-étre de la population, les gouvernements,
conscients de leur role et responsabilité, n’ont cessé d’entreprendre une série
d’initiatives afin de lutter contre la pauvreté et d’accélérer la croissance
économique.

Au Burundi, si cette approche est généralisée au cours de I’année 2023
apres des reflexions pertinentes initiees par le gouvernement depuis 2022 en
vue de définir la vision du pays d’ici a 2040, en tant que pays émergent et d’ici
a 2060, en tant que pays développé, 1’idée date de trés longtemps. Le
programme du parti UPRONA (Union pour le Progrés National) fondé par le
héros de I’indépendance ne visait que le progrés du pays dans tous les
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domaines et des efforts se sont fait remarquer pour développer le pays. Malgré
les crises qui ont secoué le pays juste apres 1’indépendance, il y a lieu de
souligner les avancées enregistrées pendant la Deuxieme République (1976-
1987) ou diverses infrastructures tant sociales qu’économiques ont été érigées
et ont contribué énormément au développement du pays grace notamment a
I’attention portée sur les questions sociales et économiques. Comme fil
conducteur, les autorités du pays se sont inspirées des modeles de management
batis sur les plans quinquennaux comme innovation de [’Union des
Républiques Socialistes Sovietiques (URSS) ce qui a permis la croissance de
cette puissance militaire et économique a se faire parler d’elle-méme. C’est ce
que Vincent Gouysse n’a pas tardé d’apprécier sur base des avancées
significatives enregistrées dans la reconstruction et la relance économique de
I’URSS apres les guerres mondiales grace a ces plans quinquennaux. Cet
auteur souligne par exemple que le premier plan quinquennal (1928-1932) a
permis de retrouver le niveau de production de 1913, d'édifier les usines
capables de construire les machines qui transformeraient les conditions de la
production et d'entreprendre la transformation de la vie agricole en remplacant
la petite exploitation paysanne, mal équipée et peu productive, par la grande
exploitation collective des kolkhoz (Voznessenski, 1946, a).

Malgré les critiques d’autres analystes, Voznessenski (1946) indique
que les résultats de ce plan a fait la démonstration vivante que la planification
de I'ensemble de I'économie était une chose réalisable et que la vitesse de
développement dans une économie planifiée était beaucoup plus rapide que
dans 1'économie capitaliste. C’est la méme dynamique qui a continué méme
pendant et aprés la Deuxiéme Guerre mondiale et pas mal de pays surtout
africains en général et le Burundi en particulier n’ont pas hésité a étre guidés
par ce modele aprés l’accession a leurs indépendances surtout que
I’ Allemagne et la Belgique, ses anciennes metropoles étaient aussi dans cette
approche de planification.

Au niveau de I’Europe comme en France et en Belgique qui étaient et
qui sont méme actuellement des partenaires clés du Burundi, la planification
avait commencé vers 1930 et s’était accentuée apres la Deuxieme Guerre
mondiale dans le but de la reconstruction, le rattrapage industriel et
technologique. Le point de départ était donc le planisme qui a sans doute aussi
inspiré les pays africains d’apres les indépendances, malgré les défis de
gouvernance et de stabilite auxquels bon nombre de pays était confronté
(Poggioli, 2008).

Avec ces défis, les débuts ont été pleins d’hésitations et de
tatonnements au Burundi puisque la veille de I’indépendance a été marquée
par I'idée d'une décennie pour le Développement pour la période 1951-1960
cadrant avec I'élaboration du "Plan Economique et Social du Rwanda-Urundi*
(Ndenzako, 1986, a).
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Selon les analystes, la Véritable planification ayant un cadre
institutionnel et financier typiquement national remonte seulement a
I'élaboration des plans quinguennaux (1968-1972) et (1973-1977), méme s'il
ne s'agissait la aussi que "d'une ébauche de planification se limitant a
I'inventaire des besoins de programmes coherents
d'investissements"(Ndenzako, 1986, b).

Partout dans le monde, le point de départ de bon nombre de réformes
¢conomiques a été I’industrialisation afin de moderniser d’autres secteurs
comme |’agriculture. Cependant, force est de constater que 1’industrialisation
n’a attiré I’attention du Burundi que vers les années 1983 avec le quatrieme
plan quinquennal (1983-1987). Selon ce dernier, la politique industrielle du
Burundi était censée étre batie sur :

e la substitution sélective des importations (projets industriels
compatibles avec la taille du marche local) ;

e la promotion des exportations en vue d'élargir le marche et rentabiliser
les investissements ;

e la création de péles de développement autres que Bujumbura par la
décentralisation de I'industrie, enfin

e la création d'une symbiose entre les activités industrielles et agricoles
en privilégiant les industries utilisant les matiéres premiéres locales,

en particulier les produits agricoles (Sinamenye, 1986).

Grace a cette politique, méme si tout n’a pas été rose, 1’économie
burundaise a été a un niveau un peu appréciable dans toute la région.
Nonobstant, les retombées négatives de ’injustice sociale ont continué a
ravager les ceeurs et les esprits des Burundais (Kohlhagen, 2010: 9). Ceci s’est
principalement remarqué depuis la Premiere République et ont été a I’origine
des violences (politiques et ethniques) cycliques surtout dans les années 1972
(Deslaurier, 2020).

Alors que les traumatismes sociaux de 1972 n’étaient pas encore
soignés, de nouvelles crises politico-sécuritaires comme celles de 1993 et
2015 ont endeuillé le pays. La crise de 1993 qui a commencé par 1’assassinat
du premier Président démocratiguement élu a entrainé de lourdes
conséquences suite a la guerre civile qui est allée jusqu’en 2009. En plus
d’environ 50.000 morts et beaucoup de maisons et autres biens détruites ou
pillés, un cinquiéme de la population burundaise est devenue « sinistrée de
guerre » c’est a dire des réfugiés et des déplacés internes installés dans les
écoles, les hopitaux, les marches, les boisements, etc (HATUNGIMANA,
(2017).

Cette mauvaise expérience partagée par la region des Grands Lacs
découle selon les chercheurs du fait que les élites successives qui ont dirigé la
région depuis les indépendances ont choisi délibérément d’accentuer les
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clivages ethniques des pays concernés, de marginaliser et d’exclure apres
avoir déshumanisé ceux qui n’étaient pas au pouvoir en légitimant le recours
a la violence, la culture de I’impunité devenant un ¢lément central durant ce
processus (Gahama, 2005). Les failles au niveau du leadership en général et
de la gouvernance judiciaire en particulier ont accentué le climat de méfiance
envers le service judicaire qui était a maintes reprises instrumentalisé
(Vandeginste, 2009).

Le pays a été confronté a beaucoup de défis notamment les crises qui
sont restées cycliques ce qui n’a pas permis aux citoyens de s’occuper
réellement de leur avenir. Le développement a été ralenti ou méme a fait
marche arriére pendant beaucoup d’années car méme ce qui avait été durement
construit a eté détruit au grand jour.

Ainsi, pour redresser cette situation désastreuse et répétitive, d’aucuns
pourraient se demander le rble de la justice et en guise de réponse, cette
communication se propose de faire le point sur I’interrelation entre le pouvoir
judiciaire en tant que noyau de la justice sociale et facteur clé du
développement durable au Burundi. Elle met en évidence le caractere
indépendant qui doit caractériser ce pouvoir afin de bien jouer ce crucial réle
d’une part et les défis ainsi que les efforts a consentir pour les surmonter
d’autre part.

2. Méthodologie

Pour mener a bon port ce travail, c’est I’analyse documentaire qui a été
privilégiée en tant que méthode fondée sur le regroupement de divers aspects
du processus de recherche et d’exploitation des informations (Fayet, 1999 :1).
Inspirée par Schneider (2006) qui définit la méthodologie comme étant une
facon générale dont il faut mener a bien une recherche, la présente se focalise
sur des documents pertinents comme les ouvrages, les theses, les articles de
revues qui ont fait objet de lecture méthodique et minutieuse afin de confronter
les positions de differents auteurs (Tichapondwa, 2013 :47), étape qui a été
complétée par le recueil des points de vue exprimés dans les journaux, dans
les conférences, etc (Tichapondwa, 2013 :45).

Par ailleurs, comme il a été aussi question de parcourir différents textes
de lois qui encadrent le concept d’indépendance du pouvoir judiciaire, il a été
jugé nécessaire de faire recours aussi a la méthodologie juridique. Cette
derniére permet de dégager des logiques, des raisonnements, des instruments,
des classifications, des qualifications ou encore des modes d’expression
adéquats qui sont contenus dans ces textes (Barraud, 2016) et ceci permet
d’avoir une idée sur les modes d’édiction, d’application et de sanction de ces
normes.

En tant que fondée sur le modéle herméneutique selon les chercheurs
Michelle Cumyn et Mélanie Samson (2013), cette méthodologie qui se
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focalise sur I’interprétation des textes normatifs, oblige a repenser la théorie
des sources du droit et a concevoir difféeremment les catégories juridiques de
méme que le processus de qualification en droit. Cette méthodologie a abouti
aux résultats mis en relief ci-bas.

3. Résultats

Apres avoir collecté et analysé des sources d’informations variées
comme spécifié dans la méthodologie, il y a lieu de souligner que leur analyse
a abouti aux résultats suivants : que ce soit au Burundi ou ailleurs, le concept
de développement durable n’est pas encore bien compris dans toutes ses
dimensions. Qui plus est, au Burundi, malgré sa consécration dans la
constitution en tant que domaine de la loi, il y a des leaders tant publics que
privés qui sapent le développement durable. Le comble de malheur étant que
bon nombre d’intervenants judiciaires qui, malgré différentes réformes
entreprises dans leur secteur, ne jouent pas leur role dans la garantie de la
cohésion sociale, dans la promotion de 1’économie et dans la sauvegarde de
I’environnement. Souvent, a cause de leur dépendance liée a des facteurs
variés, ¢’est I’inaction, le déni de justice ou bien le mal jugé. La justice sociale,
la paix et la sécurité sont compromises (Mawete, 2004). Les conseéquences
néfastes a la fois immédiates et lointaines sont nombreuses car méme ce qui
est durement et chérement construit est détruit sans parler des dommages
(sociaux, économiques et environnementaux) collatéraux ; le développement
durable est handicapé. C’est pourquoi cette communication souligne que
I’indépendance du pouvoir judiciaire comme garant de premier rang de I’Etat
de droit, constitue un facteur clé du développement durable.

4. Discussion

Cette section permet de discuter réellement sur les résultats obtenus en
les analysant a fond et en les confrontant avec 1’objectif poursuivi par cette
thématique. C’est a cette importante occasion que des commentaires en termes
d’évaluation des résultats sont faits afin de les balancer avec un esprit critique.

4.1. L’état des lieux et les efforts pour améliorer I’administration de la
justice au Burundi

L’institution judiciaire occupe une place de choix dans la promotion et
la garantie des droits de I‘homme et pour qu’elle soit effective, elle doit
remplir pas mal de conditions dont I’indépendance qui couvre entre autres son
accessibilité et sa maniére de dire le droit (Noreau, 2010 :27). Si ces
prérogatives ont subi des empiétements depuis longtemps au Burundi, il ne
serait pas honnéte de se passer des efforts consentis au fil du temps pour tenter
de redresser la situation. Certes, les résultats ont été peu palpables malgré la
mise en place des stratégies comme « le plan de réforme et de modernisation
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du systéme judiciaire et pénitentiaire burundais » de 1999 et les autres qui ont
suivi.

Ce plan avait souligné une série de dysfonctionnements communs aux
juridictions qu’elles soient de base ou supérieures comme 1’insuffisance des
moyens, le manque d’indépendance effective du juge, la corruption ainsi que
la législation inadaptée ou inappliquée, les conditions statutaires des
magistrats et les compétences limitées. Le comble de malheur était que méme
ces moyens surtout personnels insuffisants n’étaient pas bien gérés. A titre
d’exemple, selon 1’Observatoire de I’ Action Gouvernementale (OAG), en
2007, un tribunal de résidence de I’intérieur du pays comme a Burambi n’avait
que deux juges au moment ou celui de Musaga en mairie de Bujumbura avait
25 juges (OAG, 2007, a). Avec un effectif inférieur a trois magistrats, il y a
lieu de se demander comment le siége était composé et comment les affaires
¢taient traitées si le code d’organisation et compétence judiciaires indique que
le siége du tribunal est composé par trois magistrats (BOB n° 3 quater, 2005).
Ceci devrait pousser & penser a une nouvelle stratégie de Management en
général et de gestion du personnel judiciaire en particulier comme c’est
toujours fait ailleurs (Langbroek, 2008).

Dans son étude sur I’analyse critique sur le fonctionnement de la
Jjustice de proximité au Burundi en 2007, ’OAG est revenue sur les principaux
griefs soulevés contre les tribunaux de résidence comme : le prononcé des
décisions délibérément injustes sous prétexte que les juridictions supérieures
redresseront la situation, la falsification par les chefs des juridictions des
décisions rendues, la pratique de double décisions judiciaires, 1’inexécution
des décisions rendues sans motif valable d’empéchement, le recours aux frais
dits de taxi pour les descentes sur les lieux et 1’exécution des jugements,
I’absence de motivation en droit des décisions rendues, le libellé obscur du
dispositif des jugements et 1’absence d’exemplarité des juges dans la vie
sociale (OAG, 2007, b). Malgré la différence des degrés, cette situation
continue d’étre observée en peu partout et mémes les Nations unies 1’ont
compris en donnant une place de choix a la justice dans les objectifs de
développement durable (Egil, 2015 :4).

Si le constat a été fait en 2007, force est de constater que la situation
n’a pas réellement changé jusqu’aujourd’hui malgré la volonté politique de
faire avancer les choses, en témoignent les reformes entreprises aprés 2007 et
les cris d’alarme lancés par les autorités du pays et la population.

4.1.1. Le ncoeud des réformes entreprises pour améliorer I’indépendance
du pouvoir judiciaire au Burundi

Dans la gestion du pays, les réformes de grande envergure découlent
de I’Accord d’Arusha pour la paix et la réconciliation au Burundi signé le
28 aodt 2000 apres sept ans de guerre civile. A travers cet accord, parmi les
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priorités au retour a la paix et au développement au Burundi, la question de
justice a été soulevée avec son importance (DE LESPINAY Ch. et al, 2000).
Ainsi, selon le préambule de cet accord, la paix, la stabilité, la justice, la
primauté du droit, la réconciliation nationale, I’unité et le développement sont
les principales aspirations du peuple burundais (Accord d’ Arusha Pour la Paix
et la Réconciliation au Burundi, 2000, a).

L’insistance sur ces vertus se faisait sentir a cette époque dans la
mesure ou le pays était ravagé par la guerre. C’est pour cela que cet accord
revenait souvent sur les valeurs de justice, de démocratie, de bonne
gouvernance, de pluralisme, de respect des libertés et droits fondamentaux de
I’individu, de 1’unité, de solidarit¢, de compréhension mutuelle, de tolérance
et de coopération entre les différents groupes ethniques comme fondement de
la société burundaise (Accord d’Arusha Pour la Paix et la Réconciliation au
Burundi, 2000, b).

D’une maniére précise, au chapitre des solutions a la crise, a coté entre
autres des mesures de politique générale et celles de lutte contre 1’exclusion,
cet accord accorde une place cruciale a la réforme du secteur de la paix et de
la justice a travers le chapitre 1l en envisageant une série de réformes. Malgré
les critiques, cet accord a été un bon départ pour le retour a la paix et a la
reconstruction du pays a travers diverses réformes dans tous les secteurs de la
vie en commencant par le retour a la démocratie. Seulement, les leaders du
pays n’ont pas miri la question de la pérennisation des acquis car en 2015, une
crise politique a éclaté et a remis en cause encore une fois la maturité politique
des Burundais. Le pays a encore une fois fait marche arriére sur tous les plans
et la question de I’indépendance de la justice est restée préoccupante.

4.1.2. La promotion d’une justice impartiale et indépendante

Parmi des défis qui hantaient et qui continuent méme aujourd’hui a
handicaper le secteur de la justice, figure selon le commun des gens au premier
plan sa dépendance vis-a-vis des autres pouvoirs surtout du pouvoir exécutif
(Fall, 2007).

Cependant, en analysant a fond le concept d’indépendance du juge,
I’aspect de dépendance interne risque de primer et d’étre plus grave car il est
intimement lié a 1’éthique du juge lui-méme et a sa compeétence si on tient
compte des cas de mal-jugé découlant de la corruption, de la négligence, du
faible esprit de servir et de I’incompétence. Cet état de chose est une triste
réalité dans tous les pays (Hourquebie, 2012). Particuliérement dans les pays
les moins avancés en démocratie, il constitue un frein a I’indépendance de la
justice et par conséquent, une négation de 1I’Etat de droit qui est le garant
incontournable de la justice sociale ce qui exige une attention permanente
(Petit, 2018).
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4.1.3. La réforme de I’appareil judiciaire a tous les niveaux

Pour redorer I’image de la justice, la période qui a suivi la signature de
I’accord d’Arusha a été caractérisée par un programme de réforme au niveau
de la magistrature grace a différents projets financés principalement par les
partenaires. Ces projets ont été montés sur base de pas mal d’études dont
I’objectif était 1’établissement de 1’état des lieux pour se rendre compte du
fonctionnement du secteur.

Dans ces études, il a été conclu que le secteur de la justice souffrait de
plusieurs maux comme les lacunes au niveau des textes légaux, 1’insuffisance
des moyens humains, matériels et financiers alloués au ministeére d’une part,
aux cours et tribunaux d’autre part mais aussi et surtout d’un manque criant
d’indépendance (Accord d’Arusha Pour la Paix et la Réconciliation au
Burundi, 2000, c). Par voie de conséquence, les justiciables ont toujours crié
et dénoncé la lenteur dans le traitement des dossiers, le non respect de la loi et
les pratiques de corruption, etc dont ils sont victimes entretenant ainsi un
climat de méfiance envers les magistrats. Tous ces défis constituent sans doute
des obstacles redoutables pour accéder a la justice, valeur indispensable pour
promouvoir I’Etat de droit et le développement durable comme le fait
remarquer par ailleurs certains chercheurs (Njupouen, 2013).

Par ailleurs, la méfiance envers la justice burundaise tient entre autres
historiquement du fait que ce secteur comme celui de la défense ne reflétait
pas toutes les composantes de la population burundaise sur le plan ethnique et
régional méme si au vrai sens du terme, 1’existence des ethnies au Burundi
peut étre discutable au regard de 1’anthropologie. C’est ainsi que 1’accord
d’Arusha prévoyait notamment la correction des déséquilibres ethniques et
entre les sexes, la ou ils existent, chose qui a éteé faite progressivement
(Constitution de la Républigue du Burundi du 18 mars 2005 et celle du 7 juin
2018).

4.1.4. La révision des lois pertinentes et I’amélioration des compétences
du personnel judiciaire

Le lendemain de I’ Accord d’ Arusha a été marqué par la révision de pas
mal de textes législatifs et réglementaires a commencer par la constitution et
diverses lois comme le code électoral, le code pénal, le code de procedure
civile, le code de procédure pénale, le code d’organisation et compétence
judiciaires, le code civil, le code de la nationalite, etc. Ces initiatives visaient
en général une bonne administration de la justice. Dans le méme sens, en
application de la constitution, d’autres lois ont été révisées en vue de mettre
en place et de renforcer notamment les conseils nationaux comme le conseil
supérieur de la magistrature afin d’assurer son indépendance et celle de
I’appareil judiciaire.
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4.1.5. La formation du personnel judiciaire

Sans pour autant géneraliser, comme les différents études et rapports
pointaient du doigt les compétences limitées de certains magistrats et agents
de I’ordre judiciaire, le Ministere de la justice s’est attelé a I’exécution des
projets de formation dont la plupart de membres du personnel a bénéficiée. Pour
question de pérennisation des acquis et de garantie de la performance de
I’appareil judiciaire, il y a eu la mise en place d’un centre de formation
professionnelle du personnel judicaire (CEFPJ) (BOB n° 12 ter, 2003).

Comme fait ailleurs, ce centre a la vision de promouvoir la culture
d’excellence dans le corps judiciaire. Cette ambition a été concrétisée par
I’entrée dans le corps par le biais d’un test, chose qui a été faite pour les
premiers lauréats de centre en 2014 mais qui est souvent critiquée du fait que
le processus n’a pas continué. En France, le renforcement des capacités des
juges est attribu¢ a I’Ecole Nationale de la Magistrature fondée sur la diversité
et I’excellence dans le recrutement des candidats magistrats pour essayer de
garantir leur impartialité. Cette école créée en 1978 a commencé par la mise
en place du centre national d’études judiciaires en 1958 (Boigeol, 1989).

4.1.6. La déconcentration des tribunaux

A coté de ces efforts, pour améliorer aussi 1’accessibilité de la justice
au Burundi, il y a eu la création de nouvelles juridictions tant de base que
supérieures surtout avec 1’augmentation des tribunaux de résidence, ceux de
grande instance dans les provinces nouvellement créées et en mairie de
Bujumbura sans oublier les cours d’appel de Bururi et de Makamba au sud du
pays (BOB n°12 bis, 2018). Avec cette déconcentration de la justice, 1’on
pouvait s’attendre a un léger mieux de la population en matiere d’acces facile
a la justice mais elle en garde la soif. Elle reste en attente d’une justice saine
comme en témoignent les critiques et les lamentations des justiciables et des
autorités du pays a tous les niveaux car la proximité en termes de distance
n’est pas synonyme d’efficacité.

4.1.7. La création d’un poste de médiateur d’Etat (Ombudsman)

Les parties a 1’accord d’Arusha, conscientes de la situation de
mauvaise gouvernance et des difficultés qu’éprouvaient les citoyens pour
accéder a une justice saine, se sont convenues de mettre en place I’institution
de I’Ombudsman en tant que médiateur national.

Cette institution est chargée de la médiation entre les administrations
et les citoyens ainsi que du contréle du bon fonctionnement des entités
administratives (BOB n°1, 2013).

Cependant, le bilan de cet organe reste mitigé a tel enseigne qu’il y a
ceux qui s’interrogent sur sa raison d’étre. En effet, les points de vue divergent
et quelques observateurs politiques et ceux de la société civile pointent du
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doigt le fait que cette institution a toujours été placée sous la responsabilité de
militants du parti au pouvoir au lieu des personnes dignes de la noble mission
lui réservée (Journal IWACU, numéro du 5 décembre 2022).

4.1.8. Les efforts pour renforcer la justice de proximité

La justice de proximité a toujours été une préoccupation du Burundi
comme en témoigne la place des mécanismes locaux de résolution des conflits
jusqu’a les institutionnaliser (BOB n° bis, 2021). C’est le cas du conseil des
notables de colline qui commence a porté des fruits en matiere de promotion
de I’acces au droit ou a la justice la ou il y a un encadrement suffisant de la
part des autorités administratives et judiciaires de base. Ceci est d’autant vrai
dans la mesure ou en plus de se prononcer sur les litiges lui soumis, ce conseil
prodigue des conseils et oriente les justiciables. Malheureusement, dans
certains coins du pays, il y a des membres des conseils collinaires qui ont été
limogés ou suspendus a cause de la corruption. Cette évaluation devrait
pousser au renforcement de cet organe qui a toujours fait preuve de corde de
la cohésion méme ailleurs (Lejeune, 2007).

4.1.9. Le renforcement du Conseil supérieur de la magistrature

Les défis majeurs souvent évoqués au niveau de la justice sont la
lenteur et I’objectivité, donc I’indépendance des juges étant donné que certains
membres du personnel sont accusés de corruption et de favoritisme que ce soit
au Burundi ou ailleurs. La sortie dans ce chao exige du courage politique qui
se matérialise par des réformes conséquences comme on peut en tirer des
efforts de la Cour supréme de I’ Argentine vers les années 2006. Grace a cette
Cour, méme les politiques du pays ont été adoptées ou adaptées par exemple
aprés avoir abrogé les lois d’impunité des régimes dictatoriaux antérieurs et
introduit la question de I’effectivité des droits environnementaux dans le cas
de la pollution industrielle dans certaines localités (Guthman, 2007). Ces
efforts sont a saluer car ils visent la consolidation de la démocratie qui est de
nature a promouvoir I’Etat de droit moteur des droits de ’homme et du
développement durable.

L’esprit du renforcement de cet organe au Burundi était d’améliorer
I’administration de la justice jusqu’ a (BOB n°1 bis, 2021) :

e statuer sur les plaintes des particuliers ou de I’Ombudsman concernant
tant le comportement professionnel des magistrats que les mal jugés
manifestes coulés en force de chose jugée ;

e cnjoindre aux organes compétents d’engager des poursuites en cas
d’infraction et en faire le suivi ;

e contréler la qualité des jugements, arréts et autres décisions judiciaires
dénoncés ou portés a la connaissance du conseil ainsi que leurs
mesures d’exécution.
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Malgré ’espoir que les justiciables ont en ces innovations, certains
analystes ont eu tendance a les critiquer arguant qu’elles sont de nature a
permettre a I’exécutif dirigé par le Président de la République qui est en méme
temps président de ce conseil d’avoir une mainmise sur la justice.

D’un autre cOté, les justiciables apprécient positivement cette
orientation et la trouvent fondée dans la mesure ou les cas de mal jugés qui
sont monnaie courante peuvent étre redressés par le conseil supérieur de la
magistrature.

Comparativement aux lois organiques antérieures, il y a lieu de saluer
I’esprit de la loi de 2021 au vu des prérogatives assignées a cet organe via
comme d’habitude son secrétariat permanent qui par ailleurs a été renforcé
pour cette fin. En tant que service technique du conseil supérieur de la
magistrature, ce secrétariat comprend actuellement (BOB n°9 bis, 2021) :

e Une cellule chargée de la bonne administration de la justice et de la
lutte contre I’impunité

Une cellule chargée de la discipline et de la carriére des magistrats et

Une cellule chargée des affaires administratives et des finances.

Cependant, a voir les attributions de ce conseil, il y a risque de les
confondre avec celles du sommet du pouvoir judiciaire qui est, en principe,
incarné par la cour supréme et cette situation risque de violer le principe de la
séparation des pouvoirs.

A propos de la composition de ce conseil, les observateurs neutres
considerent qu’il est toujours dominé par I’exécutif. Il est présidé par le
Président de la Reépublique, avec le Président de la Cour supréme comme vice-
président, le Ministre de la justice comme secrétaire, quatre juges des
juridictions supérieures, deux juges des tribunaux de résidence et quatre
membres exercant une profession juridique dans le secteur privé (BOB n°1
bis, 2021).

Néanmoins, Il s’agit d’un pas a saluer comparativement aux textes
antérieurs comme la loi n°1/007 du 30 juin 2003 a travers laquelle le conseil
était présidé par le President de la République avec le Ministre de la justice
comme vice-président (BOB n° 12 ter, 2003). En effet, avec cette
composition de 2003 qui n’accordait aucune place au président de la cour
supréme en tant que responsable de la haute juridiction du pays, c¢’était un
recul considérable étant donné que déja au moment de 1’indépendance en
1962, le conseil supérieur de la magistrature était présidé par le président de
la cour supréme. Il était composé du président de la cour de cassation, du
président de la cour d'appel, du Président du tribunal de premiere instance, du
procureur du roi, du ministre de la justice ou de son délégué (BOB n°12, 1962).

www.eujournal.org 230



http://www.eujournal.org/

European Scientific Journal, ESJ ISSN: 1857-7881 (Print) ¢ - ISSN 1857-7431
March 2024 edition Vol.20, No.8

4.2. Rapport entre indépendance de la justice et développement
durable

Seul un juge indépendant peut garantir une justice équitable et
contribuer a promouvoir un environnement propice a I’investissement pour un
avenir meilleur. Ceci est d’autant vrai dans la mesure ou une communauté en
harmonie est facile a influencer et a conduire vers la réalisation d’un objectif
pertinent comme celui de développement durable que I’'UNESCO qualifie de
réponse a une forme de demande sociale d’éducation qui accorde une place
importante aux valeurs et aux bonnes pratiques (Barthes, 2017).
Malheureusement, au niveau africain en général, De Gaudusson (2014) a
constaté que la justice souffre de plusieurs maux. Il a souligné que c’est « une
justice sans juges » en raison de la facon dont ils exercent leur office, un «
service public sans services », compte tenu de I’indigence de ses moyens, une
« justice sans juges », en raison de la facon dont ils exercent leur office, des «
tribunaux sans justiciables », ceux-ci s’abstenant de saisir des juridictions
d’acces difficile, dont ils se méfient ou ignorent 1’existence.

Le point de vue de ce chercheur est riche et a poussé a s’interroger sur
ce concept d’indépendance de la justice avant de voir ses liens avec celui de
développement durable.

4.2.1. Le concept d’indépendance de la justice

Avec la position des analystes divers, 1’indépendance de la
magistrature est un concept pratique. Cornu (2018) le définit comme la
situation d’un organe public auquel son statut assure la possibilité de prendre
des décisions en toute liberté et a 1’abri de toutes institutions et pressions. Elle
peut €tre externe ou interne et ¢’est dans ce sens que pour la cour de Justice de
I’Union européenne, I’indépendance externe suppose que les juges exercent
leurs fonctions en toute autonomie, sans étre soumis a aucun lien hiérarchique
ou de subordination a I’égard de quiconque et sans recevoir d’ordres ou
d’instructions, de quelque origine que ce soit (CJCE, Gde ch., 2006).

A coté de ces contraintes provenant de I’extérieur, le magistrat est
souvent desorienté par son ame et sa conscience en raison principalement de
son niveau bas d’intégrité qui pousse certains magistrats a la corruption et c’est
I’indépendance interne qui est mise en péril.

Ainsi, I’indépendance interne vise 1’impartialité, donc 1’égale distance
par rapport aux parties en litige et a leurs intéréts respectifs, au regard de
I’objet de celui-ci, le juge ne pouvant tirer aucun intérét dans la solution aux
litiges, a part I’application de la régle de droit (De Gaudusson, 2014 : 13-28,
b).

Pour le Professeur Bernard Ntahiraja, la notion d'indépendance du
pouvoir judiciaire est définie de facon constante comme étant la liberté de
chaque juge de décider des litiges dont il est saisi conformément a son
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appréciation des faits et a sa compréhension du droit, sans influence ni
ingérence quels qu'en soient 'origine et le motif (Ntahiraja, 2016). C’est par
ailleurs ce que souligne la constitution du Burundi en son article 214 qui
stipule que dans l'exercice de ses fonctions, le juge n'est soumis qu'a la
constitution et a la loi (Constitution de la République du Burundi, 2018).

A analyser de plus pres, il y a lieu de souligner que sur le plan textuel,
le concept d’indépendance de la magistrature a eu la place qu’il faut en droit
burundais mais la question qui persiste est sa garantie. Le décalage entre 1’écrit
et la réalité reste important malgré le statut des magistrats et leur code de
déontologie (BOB n° 2, 2000). Ces textes se réferent a la décision du Conseil
Economique et Social de 2006 qui a abouti a 1’adoption des regles dites de
Bangalore parmi lesquelles 1’indépendance constitue la premiére (Nations
Unies, 2019 :13).

4.2.2. Le concept de développement durable

Pour bien comprendre le rapport entre I’indépendance du juge et le
développement durable, il importe de dégager succinctement les contours du
concept de développement durable. En effet, la notion de développement en
tant que croissance date de longtemps mais le concept de développement
durable est récent. Certains chercheurs soulignent que, dans son principe
général, le développement durable se présente comme une version améliorée
du « développement », en donnant une place centrale aux effets a long terme
des phénomenes et des choix de développement et d’aménagement (Goxe,
2009). Au lieu de rester sur la conception unipolaire des anciens analystes, le
rapport Brundtland a souligné la primauté de la conception tripartie en
affirmant que le développement durable se caractérise précisément par la
reconnaissance d'une dimension sociale autonome dont l'intersection avec les
dimensions écologiques et économiques circonscrit I'aire du développement
durable (Gendron & Revéret, 2000, a). Toutes ces dimensions doivent toujours
évoluer ensemble car le bien-étre d’une population étant multidimensionnel,
la négligence de 1’un de ses aspects a des implications sur les autres. C’est ce
qui ressort depuis 2005 des objectifs de la stratégie européenne de
développement durable qui était articulée sur quatre objectifs suivant cet
ordre : la protection de I’environnement, 1’équité sociale et la cohésion, la
croissance économique ainsi qu’un objectif transversal sur la responsabilité
internationale (Degryse & Pochet, 2009).

Par conséquent, cette position européenne a été généralisée en 2015
avec 1’adoption des Objectifs de développement durable dans le cadre de
I’ONU méme si le concept de développement durable date de 1983. 1l a été
analyse officiellement pendant 900 jours dans le cadre des Nations unies
specifiquement & travers le rapport Brundtland : « Notre avenir a Tous » en
mémoire du président de la Commission Mondiale pour I’Environnement et le
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Développement (Nations Unies, 2019 :13). Partant, la définition la plus
répandue et la plus officielle du développement durable est devenue: « un
développement qui répond aux besoins du présent sans compromettre les
capacités des générations futures a répondre a leurs propres besoins »
(Tampwo Mfudi, 2015). Cette définition ainsi formulée amene a comprendre,
qu’il s’agit d’un développement qui assure la survie des hommes présents, tout
en pensant a I’avenir des générations futures.

4.2.3. L’appropriation du concept de développement durable par le
Burundi

Au Burundi, le concept de développement durable a été consacré pour
la premiére fois dans I’histoire du pays dans la constitution de 2018 en le
prenant comme une des matieres du domaine de la loi pour souligner son
importance (Constitution du Burundi, 2018). Mais avant cette constitution, a
partir de 2000, a titre d’exemple, le code de I’environnement, le code minier
et leurs différents textes d’application précisaient des balises dans toutes les
entreprises et dans tous les projets concourant a la recherche du profit en vue
de concilier les stratégies de production et d’exploitation industrielle, miniére,
commerciale et celles de préservation de 1’environnement (BOB n°5 ter,
2021). Ces balises concernent 1’évaluation environnementale et sociale des
plans et programmes susceptibles d’avoir des incidences notables sur
I’environnement comme I’y renvoient d’autres analystes (Genard & Neuwels,
2016). Malgré cela, le ministere en charge de I’environnement n’a pas de
données fiables sur les évaluations faites et reconnait qu’il y a des évaluations
qui ne sont pas bien faites raison pour laquelle il est en train de revoir les textes
de lois en la matiére (Entretien avec un cadre du Ministére de
I’environnement). Corolairement, en plus de la célébration de la journée
internationale de 1’environnement, le Burundi a déja consacré le jeudi comme
journée de protection de I’environnement aprés avoir mis en place un
programme de long terme de reboisement (BOB n°9 bis, 2018).

Ainsi, le concept de développement durable fait appel a la prise en
compte d’autres concepts comme celui de justice sociale et celui de
responsabilité sociale. Pour leur part, certains chercheurs soulignent que le
bien-étre des communautés en tant qu’enjeu fondamental oblige a recadrer
plusieurs aspects du développement économique communautaire : la lutte
contre 1’exclusion, I’intégration des minorités, la participation sociale, la
santé, etc (M. Tremblay, P. A. Tremblay et S. Tremblay, 2006). Or, la notion
de responsabilité exige un comportement digne dans tous les secteurs de la vie
et peut étre prise comme une responsabilité sociale qui a gagné du terrain
principalement dans le domaine des entreprises.

Ainsi, d’aprés le Professeur Michel Capron, la notion de «
responsabilité sociale d’entreprise » a pour origine la locution anglo-
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américaine corporate social responsiblity, apparue dans les années 1950 aux
Etats-Unis, a partir de considérations éthiques et religieuses donnant lieu,
essentiellement, a des actions philanthropiques (Capron & Quairel-
Lanoizelée, 2010, a).

L’idée maitresse véhiculée par la responsabilité sociale est son
caractére global a tel enseigne qu’il y a des auteurs qui ont opté pour la
responsabilité sociétale. C’est pourquoi Michel Capron a fait savoir qu’en tout
¢tat de cause, si I’on veut prendre en compte I’ensemble des dimensions
comprises dans le « social » au sens anglo-américain, il faut comprendre le
social en frangais dans son acception sociologique qui permet de couvrir a la
fois les questions relatives aux droits humains, les relations et conditions de
travail, la protection de I’environnement, la protection des consommateurs,
I’engagement sociétal et la gouvernance des organisations, ainsi que les
questions éthiques de la pratique des affaires (Capron & Quairel-Lanoizelée,
2010, b).

Toutes ces dimensions ne peuvent pas étre assainies que dans un
contexte d’une justice sociale digne garante des droits de ’homme y compris
le droit au développement et a un environnement sain. Certains chercheurs
vont tout droit vers le lien entre la justice sociale et le développement et plus
particulierement sur les exigences environnementales (Gauthier & Pinson,
2011).

Or, la dignité de la justice repose sur une éthique et des compétences
de ses organes dont le point saillant est son indépendance, une valeur sacro-
sainte pour tous en général mais aussi et surtout pour les magistrats et les
décideurs en particulier. Ainsi, ce sont ces derniers qui ont la premiere
vocation de la garantir. Par conséquent, il n’y a pas a douter de I’'influence
d’une bonne administration de la justice sur la responsabilité sociale et sur le
développement durable, concept qui, selon d’aucuns, traduit 1’idée de
croissance et de rentabilité durables (Gendron & Reveéret, 2000, b).

4.3. Lien entre I’'indépendance de la justice et le développement
durable : Quelques exemples tirés de I’expérience du Burundi

Ce point porte sur des exemples en rapport avec les situations et les
affaires couramment traitées par les juges et les responsables administratifs
pris dans le sens général.

4.3.1. Gestion des affaires de droit commun

Comme il y a lieu de le voir ailleurs, un des exemples qui peut étre
donné au Burundi et qui a déja fait objet d’étude est la gestion des conflits
fonciers qui représentaient en 2016 un nombre élevé soit entre 62 et 76% des
dossiers judiciaires au Burundi (Ministere de la Justice au Burundi, 2016 :63).
Ce constat amer se rapproche des résultats atteints dans 1’étude intitulé :
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« ¢tude analytique de 1’agriculture familiale au Burundi : impact des conflits
fonciers sur le développement socio-économique des exploitants agricoles de
la province de Kirundo » (Minani, Rurema, & Lebailly, 2013, a).

Dans cette étude menée en 2013, il a été mis en évidence les pertes
économiques et sociales énormes suite a la gestion peu efficace des conflits
fonciers. Il s’en suit la perte du temps de vaquer aux activités quotidiennes
pour les parties aux conflits, les témoins, les administratifs, les policiers et
autres agents chargés de 1’application de la loi qui interviennent souvent lors
des actes infractionnels occasionnés par ces conflits comme les destructions
méchantes des biens (maisons, cultures, etc) et des animaux ainsi que d’autres
délits et crimes divers.

Selon toujours cette étude, plus de 10,2 % des cas pénaux enregistrés
depuis 2009-2012 sont engendrés par des conflits fonciers et parmi cent
personnes impliquées dans le conflit foncier a Kirundo, 61.5% sont
analphabétes dont la meéconnaissance de la loi et des procédures sont
exploitées par les voisins (Minani, Rurema, & Lebailly, 2013, b). Ces conflits
fonciers sont dominés par les Iésions corporelles volontaires graves pouvant
quelques fois entrainer les hospitalisations prolongées, les incapacités ou la
mort des gens suite a la provocation, la vengeance, les réglements de compte
ou la justice populaire surtout quand les organes judiciaires ont été défaillants
suite a la lenteur de la procédure ou au jugement partial dd le plus souvent a
la corruption. Par ailleurs, il ne faut aussi négliger le budget de 1’Etat
consommé par les personnes détenues illégalement.

Ce point de vue corrobore celui du Président de la République du
Burundi qui ne cesse de souligner le role de la justice dans la promotion du
développement. Dans 1’émission sur la bonne Gouvernance, cette autorité a
souligné que la pauvreté dans laquelle la population croupisse provient en
grande partie du fait qu’elle est obligée de donner la corruption aux magistrats
lors des proces jusqu’a vendre une partie de leurs terres pour s’acquitter des
ponts de vin sollicités ou imposes par les magistrats (RTNB, émission du 25
avril 2023).

4.3.1. Gestion d’autres phénomeénes sociaux

Un autre impact négatif qui n’est pas le moindre au regard de
I’injustice sociale a été mis en exergue dans 1’étude faite dans quatre provinces
du Burundi (Ngozi, Rumonge, Mairie de Bujumbura et Gitega) par le Centre
UBUNTU sur les déterminants du suicide au Burundi. Dans cette étude, il a
été conclu que la pauvreté, les violences familiales, les séquelles du passé font
partie des facteurs de risque tout en soulignant que la pauvreté vient en téte
puis les injustices sociales au niveau des familles et des communautés (https :
www //iwacu-burundi.Org).
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4.3.2. Gestion des affaires spéciales

De plus, un autre point important relatif a 1’impact négatif de la
performance des juges sur le cours des affaires et donc sur le développement
du pays a été précise. Lors de la conférence sur la « journée du droit »
organisée le 3 octobre 2023 a Bujumbura avec pour theme : Droit des affaires
au Burundi: Enjeux et Perspectives, il a été souligné que le secteur bancaire
du Burundi poursuit devant le seul tribunal de commerce des dossiers de
recouvrement des créances de plus de quarante six milliards de francs
burundais. Le grand souci pour ce secteur étant que les dossiers trainent
beaucoup s’ils ne sont pas mal jugés, ce qui perturbe les affaires et 1’attraction
des investisseurs (https://www.ohada.com, a).

Dans cette conférence aussi, certains défis comme 1‘intégrité des juges
en général et leur insuffisance ont été soulignés car a titre d’exemple, le seul
tribunal de commerce au Burundi ne compte que treize magistrats avec des
compétences limitées. Cette mauvaise expérience est partagée avec les
magistrats de la cour d’appel habilitéé a connaitre 1’appel des jugements
rendus par le tribunal de commerce.

Pour contourner ces défis, le code d’organisation et de la compétence
judiciaires habilite les tribunaux de Grande instance a connaitre les affaires
sociales et commerciales dans les provinces ou il n’y a pas de tribunal de
commerce et du travail mais malheureusement les magistrats affectés dans ces
tribunaux n’ont jamais eu de formation spécifique (https://www.ohada.com,
b).

Cette situation se présente ainsi alors qu’il y a un projet qui date d’un
certain temps visant a créer une cour d’appel commerciale comme dans
d’autres pays mais malheureusement ce projet n’a pas évolué¢ malgré les
réclamations des investisseurs et des entrepreneurs. Comme alternatives, ces
derniers suggerent au moins la décentralisation du tribunal de commerce et la
création de cing tribunaux commerciaux conformément a la loi sur le
découpage administratif qui met en place 5 provinces (BOB n°1, 2023).

Selon le témoignage du Président de la Chambre Fédérale de
Commerce et d’Investissement au Burundi (CFCIB), contrairement a ce qui
se passe au Burundi ou le temps moyen de procédure dépasse six mois, en
Cote d’Ivoire, la procédure dure en moyenne deux mois avec une
spécialisation des magistrats du tribunal de commerce qui est décentralisé en
premiére instance et aux instances d’appel (https://www.ohada.com, c).

En plus de ces lacunes, il convient de souligner la complexité des
exigences procédurales qui échappe méme a ceux qui ont fréquenté les écoles
tant secondaires qu’universitaires alors que ces derniers peuvent accéder a
I’information se trouvant dans les livres, les codes et méme en ligne.
Malheureusement, ces documents ne sont pas accessibles, une situation
aggravee par la faible culture de lire des Burundais. Les seuls milieux ou on
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peut trouver quelques documents restent la bibliothéque centrale de
I’Université du Burundi et celle du Centre d’Etudes et de Documentation
juridigue du Ministere de la justice. Ce dernier est le mieux placé mais I’acces
a sa documentation est plus difficile car il exige un abonnement mensuel,
trimestriel, semestriel ou annuel ce qui constitue un obstacle au regard du
pouvoir d’achat de bon nombre des justiciables.

Dans des pays évolués, cet obstacle est compensé par la documentation
gratuite en ligne, le paiement des avocats ou des conseillers juridiques et pour
certains, la subvention de I’assistance juridique et judiciaire au profit des
vulnérables.

Ce défi reste important au Burundi ou méme les centres-villes ne
disposent pas de connexion internet a débit suffisant et méme les projets
d’assistance juridique et judiciaire montés avec I’appui de certains partenaires
du ministére de la justice sont critiqués par rapports a leurs résultats. Selon les
dires de certains vulnérables assistés dans ce cadre, certains de leurs avocats
attachent peu d’importance a la défense de leurs dossiers en raison de leur
volume mais aussi et surtout de leur compétence et quelquefois suite aux
pratiques de corruption dont certains d’entre eux peuvent se rendre coupables.
Pour combler les lacunes liées a la faible documentation, le Centre d’Etudes
et de Documentation Juridiques (CEDJ) fait son mieux pour distribuer
quelques codes et autres sources d’information mais force est de constater que
ses efforts restent limités. Ils rencontrent la résistance au changement mais
pourquoi pas la négligence de bon nombre de magistrats qui n’ont pas cette
culture de se cultiver surtout qu’ils sont confrontés a un volume ¢élevé des
dossiers a traiter ou le manque de temps car apres le service, ils se débrouillent
a gauche a droite pour subvenir aux besoins familiaux.

4.3.3. Gestion urbaine et développement durable

L’urbanisation est un indicateur de développement mais si elle n’est
pas bien étudiée, elle devient source de catastrophes naturelles. Dans des
législations soucieuses de 1’écologie, tous les projets devraient tenir compte
des données environnementales (Theys, 2020).

Au Burundi, a c6té de beaucoup de conséquences liées a
I’agrandissement des villes sans suivre un plan d’aménagement, il y a lieu de
citer un cas qui a déja porté atteinte a la vie des populations. C’est le cas d’une
usine de production du ciment a 1’ouest du pays dans la province Cibitoke qui
est installée en pleine ville depuis plus d’une décennie. La population qui n’a
cesseé d’alerter vit dans des conditions dangereuses qualifiées de calvaire. Elle
est toujours envahie par des poussiéres en provenance de 1’usine et elle est
toujours victime d’un bruit assourdissant des machines concasseuses et
broyeuses. Le comble de malheur est que cette usine avoisine des endroits qui
accueillent beaucoup de gens comme les hotels et les salles de réception.
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La question a été soumise a plusieurs commissions qui n’ont pas été a
mesure de faire respecter le code de I’environnement. La meilleure solution
sera de délocaliser 1’usine ou bien le quartier résidentiel qui sera lourd de
conséquences dans tous les cas mais il faut que la solution durable soit trouvee
pour épargner la population des effets dangereux sur leur santé.

Cet exemple devrait pousser les services publics a réfléchir sur leur
responsabilité en mati¢re de promotion et de garantie d’un développement
durable car 1’autorisation de I’extension de 1’usine de méme que la
viabilisation du site résidentiel ont été sous la responsabilité des services de
I’Etat. Est- ce la négligence ou 1’ignorance des conséquences ou bien autre
chose qui sont a I’origine de cette situation? De toutes les facons, il est logique
de mettre en doute les compétences en tant que savoir, savoir-faire et savoir-
étre des responsables de ces services. Avec ce mauvais précédent et comme
I’UNESCO I’a toujours souligné, 1’éducation au développement durable est
plus qu’urgent au Burundi et constitue un besoin pour tout le monde a
commencer par les leaders afin qu’ils soient des modéles (Lange, 2016). C’est
pour cette raison que les responsables a tous les niveaux et les intervenants
judiciaires en particulier doivent prendre en considération les exigences du
développement durable dans leurs pratiques et attitudes de tous les jours.

4.4. Perspectives pour améliorer I’'indépendance du pouvoir judiciaire
et le développement durable au Burundi

Malgré les défis releves, les autorités du Burundi, guidées par les
objectifs de développement durable, sont en train de développer des voies et
moyens pour mettre en ceuvre la vision du pays émergent en 2040 et pays
développé en 2060. Cette vision est ainsi libellée : « A I’horizon 2040, le
Burundi sera un pays paisible, ou chacun vit dans des conditions décentes, ou
personne ne meurt d’une cause €vitable, avec une économie compétitive tirée
par les secteurs agro-alimentaire et industriel a haute valeur ajoutée et par une
exploitation miniere au bénéfice de la société ; le tout, dans un environnement
naturel préservé et avec la prise en compte du genre et de I’équité » (Document
de vision 2040 et 2060 du Burundi, 2023, a).

Pour mettre en exergue la place de la gouvernance judiciaire dans
I’atteinte de cette vision, le premier objectif de ce document vise
I’amélioration des capacités institutionnelles de I’Etat avec une attention
particuliére sur D’efficacité judiciaire garante de I’Etat de droit et de
I’environnement propice aux affaires car ce document qualifie 1’efficacité du
systéme judiciaire comme un des ingrédients indispensables a la réalisation
des objectifs fondamentaux de développement du pays (Document de vision
2040 et 2060 du Burundi, 2023, b).

En vue de s’approprier de cette vision nationale, tous les ministéres ont
¢té recommandés de s’y aligner le plus rapidement possible en revoyant leurs
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politiques sectorielles. Au niveau de la justice, la question de la gouvernance
judiciaire avec une attention particuliére sur 1’adaptation du cadre 1égal et
reglementaire, la modernisation et le renforcement des capacités restent des
priorités de premier plan. Seulement, malgré ces bonnes intentions, la
coordination et le suivi de ces politiques sectorielles doivent attirer I’attention
des décideurs pour éviter qu’elles deviennent lettre morte.

Conclusion

Comme tous les autres pays du monde, le Gouvernement du Burundi
continue & réfléchir pour répondre a ses obligations visant a garantir le bien-
étre de la population en analysant minutieusement le contexte et en définissant
les priorités. Tel est le résultat de I’adoption de la vision du pays émergent en
2040 et développé en 2060.

Ce document a I’ambition de s’attaquer a beaucoup de défis qui
hantent le pays et dans 1’analyse rétrospective, certains travaux soulignent une
série de séquelles découlant en grande partie des violences cycliques que le
pays a connues depuis la période des indépendances dont une des causes est
la mauvaise gouvernance qui s’est entre autres manifestée a travers le secteur
judiciaire. Celui-ci a toujours été manipulé par des personnes et des autorités
diverses, essentiellement les politiciens malgré sa vocation d’étre garant des
droits de ’homme. Méme jusqu’a présent, malgré les réformes entreprises
principalement aprés 2000 avec la mise en application de I’Accord d’Arusha
pour la pais et la réconciliation au Burundi, il y a lieu de noter que ce secteur
enregistre beaucoup de defis comme la lenteur dans le traitement des dossiers
judiciaires qui est causée principalement par les faibles capacités des
juridictions et des magistrats sans oublier les dossiers mal jugés suite a
I’incompétence de certains magistrats et au faible niveau de leur intégrité qui
fait que certains d’entre eux soient corrompus en ruinant I’économie des
familles et celle du pays.

Cette situation ne fait qu’accentuer la dépendance du pouvoir
judiciaire, gardien des droits et libertés et cet état de choses a de lourdes
conséquences sur l’économie, la cohésion sociale et la préservation de
I’environnement dans la mesure ou le progres général est ralenti. Par
conséquent, c’est 1’injustice sociale qui conduit a des suicides, impunités,
vengeances et destructions. Ainsi, au lieu de penser aux projets de
développement durable, les forces vives de la nation sont dans une insécurité
grandissante, c’est la fuite des investisseurs et entrepreneurs par défaut de
sécurité juridique et les ressources surtout communes sont mal exploitees et
gérées entrainant des catastrophes de tout genre et menagant I’espoir des
génerations actuelles et futures. Ceci constitue une bombe a retardement et est
en grande partie d0 & un manque de conscience collective vis-a vis de
I’importance de la prise en compte de toutes les dimensions du développement
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car peu de personnes dans la population et dans les leaders tant publics que
privés a du courage pour s’approprier ce concept.

Pour y faire face, apres avoir consacré le développement durable dans
la constitution de 2018 comme matiere du domaine de la loi, le Gouvernement
du Burundi a mis en place des politiques comme la vision 2040 et 2060 qui
visent le développement durable. Néanmoins, pour que la vision aboutisse a
des résultats tangibles, il convient de réserver une attention particuliére aux
stratégies opérationnelles bien coordonnées et suivies en veillant a ce qu’elles
concgoivent le développement en conciliant les considérations économiques,
environnementales et sociales fondées entre autres sur la gouvernance
judiciaire dont le fondement et la finalité reste 1’indépendance du pouvoir
judiciaire, socle de développement durable.
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